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RURAL ECONOMY AND CONNECTIVITY COMMITTEE 
 

AGENDA 
 

9th Meeting, 2019 (Session 5) 
 

Wednesday 13 March 2019 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instruments have been laid under the appropriate procedure— 
 

The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/59);  
 
The Genetically Modified Organisms (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/57);  
 
The Common Agricultural Policy (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/60); 
 
The Fisheries (EU Exit) (Scotland) (Amendment) (No.2) Regulations 2019 
(SSI 2019/69); 
 
The Animal Health (EU Exit) (Scotland) (Amendment) Regulations 2019 
(SSI 2019/71); and 
 
The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/73).  
 

2. Subordinate legislation: The Committee will take evidence on the Plant Health 
(EU Exit) (Scotland) (Amendment etc.) Regulations 2019 [draft] and Forestry 
(EU Exit) (Scotland) (Amendment etc.) Regulations 2019 [draft] from— 

 
Fergus Ewing, Cabinet Secretary for the Rural Economy, John Speirs, 
Senior Policy Adviser, Stewart Snape, EU Exit Manager, Forestry 
Commission Scotland, Lindsay Anderson, Solicitor, and Elizabeth 
Rutherford, Solicitor, Scottish Government. 
 

3. Subordinate legislation: Fergus Ewing (Cabinet Secretary for Rural Economy) 
to move— 
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S5M-15962—That the Rural Economy and Connectivity Committee 
recommends that the Plant Health (EU Exit) (Scotland) (Amendment 
etc.) Regulations 2019 [draft] be approved. 

4. Subordinate legislation: Fergus Ewing (Cabinet Secretary for Rural Economy)
to move—

S5M-15963—That the Rural Economy and Connectivity Committee 
recommends that the Forestry (EU Exit) (Scotland) (Amendment 
etc.)Regulations 2019 [draft] be approved. 

5. Subordinate legislation: The Committee will take evidence on the
Forestry( Exemptions) (Scotland) Regulations 2019 [draft] and Forestry and 
LandManagement (Scotland) Act 2018 (Consequential Amendments) 
Regulations 2019 [draft] from—

Fergus Ewing, Cabinet Secretary for the Rural Economy, Catherine 
Murdoch, Forestry Devolution Team, Gail Rogerson, Scottish Forestry 
Legislation Development Officer, Forestry Commission Scotland, Lindsay 
Anderson, Solicitor, and Morven Davidson, Solicitor, Scottish Government. 

6. Subordinate legislation: Fergus Ewing (Cabinet Secretary for the Rural
Economy) to move—

S5M-15923—That the Rural Economy and Connectivity Committee 
recommends that the Forestry (Exemptions) (Scotland) Regulations 
2019 [draft] be approved. 

7. Subordinate legislation: Fergus Ewing (Cabinet Secretary for the Rural
Economy) to move—

S5M-15922—That the Rural Economy and Connectivity Committee 
recommends that the Forestry and Land Management (Scotland) Act 
2018 (Consequential Amendments) Regulations 2019 [draft] be 
approved. 

8. Subordinate legislation: The Committee will consider the following negative
instruments—

The Felling (Scotland) Regulations 2019 (SSI 2019/49); 

The Scotland Act 1998 (Specification of Functions and Transfer of 
Property etc.) Order 2019 (SSI 2019/183); 

The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/59);  

The Genetically Modified Organisms (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/57); 
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The Common Agricultural Policy (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/60);  

The Fisheries (EU Exit) (Scotland) (Amendment) (No.2) Regulations 2019 
(SSI 2019/69);  

The Animal Health (EU Exit) (Scotland) (Amendment) Regulations 2019 
(SSI 2019/71); and 

The Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/73). 

9. European Union (Withdrawal) Act 2018: The Committee will consider a
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal-

The Common Fisheries Policy (Amendment etc) (EU Exit) (No. 2) 
Regulations 2019.  

Steve Farrell 
Clerk to the Rural Economy and Connectivity Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5211 

Email: steve.farrell@parliament.scot 



REC/S5/19/9/A 

The papers for this meeting are as follows— 
 
Agenda Item 1  

Note by the Clerk 
 

REC/S5/19/9/1 

PRIVATE PAPER 
 

REC/S5/19/9/2 (P) 

Agenda Item 2 - 8  

Note by the Clerk 
 

REC/S5/19/9/3 

Agenda Item 9  

Note by the Clerk 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation - EU exit 

Introduction 

1. This paper provides background information on the following EU exit 
Scottish statutory instruments:

• The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) 
Regulations 2019

• The Genetically Modified Organisms (EU Exit)(Scotland) (Amendment) 
Regulations 2019

• Common Agricultural Policy (EU Exit) (Scotland) (Amendment) 
Regulations 2019

• Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) Regulations 2019

• Animal Health (EU Exit) (Scotland) (Amendment)Regulations 2019

• Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 
Regulations 2019

2. The Committee is invited to consider the subordinate legislation and—

• agree whether it is content that the parliamentary procedure given to the 
instruments by the Scottish Government is appropriate at agenda item 
1; and, if so,

• to consider the instruments in the usual way at agenda item 8.

Background 

3. In anticipation of the UK leaving the EU, changes are required to devolved
legislation by way of statutory instruments. Under the European Union
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have
been made by UK statutory instruments (SIs) laid by the UK Government with
Scottish Ministers’ consent.  The Scottish Parliament has considered these
legislative changes – notified to them by the Scottish Government – in advance
of the Scottish Government giving consent.

4. Other legislative changes are being made through Scottish statutory
instruments (SSIs).

5. SSIs related to EU exit will be considered in the same way that ‘domestic’
SSIs are considered except that the lead committee has the opportunity, in
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advance of its policy consideration, to recommend to the Scottish Government 
that the parliamentary procedure allocated to the instrument should be 
changed.  This process is known as the sift. 

6. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out further information about the sifting process.   

7. This paper supports the Committee’s consideration of the sift.   

8. The protocol also sets out an approach which categorises SSIs – high, 
medium or low – to assist committees’ prioritisation in terms of scrutiny and 
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in 
highlighting to a lead committee those SSIs where it disagrees with the Scottish 
Government about the categorisation.   

Consideration of the parliamentary procedure – the sift 

9. Scottish Ministers have discretion about whether instruments made under 
Schedule 2 of the 2018 Act should be subject to the affirmative or negative 
procedure, unless the instrument makes provision falling within one of the 
categories which requires the mandatory affirmative procedure to be used. 

10. As set out above, the lead committee has the opportunity, in advance of 
its consideration, to recommend to the Scottish Government that the 
parliamentary procedure allocated to the instrument should be changed.  Thus, 
the lead committee can recommend that an instrument laid under the negative 
procedure should be revoked and laid as an affirmative instrument and vice 
versa.  The protocol states this “enables committees to recommend a change 
where they consider that the matter is of such significance that it requires active 
Parliamentary approval (or conversely is not so significant that it requires 
Parliamentary time to be allocated to its approval)”. 

11. The DPLRC also consider the parliamentary procedure allocated to an 
instrument and make a recommendation to the lead committee where it agrees 
the procedure should be changed. The DPLRC has made no recommendation 
of procedural change for any of the above instruments.  

No recommendation to change the parliamentary procedure 

12. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‘domestic’ SSI. 

Recommendation to change the parliamentary procedure 
13. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish Government 
is expected to meet that recommendation as soon as possible.   

14. A change of procedure does not, however, affect the timetable for 
Parliamentary consideration and the SSI should be considered under the 
procedure recommended by the lead committee. 

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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For decision 

15. All 6 instruments have been categorised under negative procedure.  

16. The Committee is invited to consider whether it is content that the 
parliamentary procedure allocated to the instruments by the Scottish 
Government is appropriate. 

Rural Economy and Connectivity Committee Clerks 
March 2019 

 

 



Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate Legislation 

1. The Committee will consider the following instruments:

Affirmatives 

• SS1 2019/draft: Plant Health (EU Exit) (Scotland) (Amendment etc.)

Regulations 2019

• SSI 2019/draft: The Forestry (EU Exit) (Scotland) (Amendment etc.)

Regulations 2019

• SSI 2019/draft: The Forestry (Exemptions) (Scotland) Regulations 2019 *

• SSI 2019/draft: Forestry and Land Management (Scotland) Act 2018

(Consequential Amendments) Regulations 2019 *

Negatives 

• SSI 2019/49 The Felling (Scotland) Regulations 2019*
• SSI 2019/183: Scotland Act 1998 (Specification of Functions and Transfer 

of Property etc.) Order 2019*
• SSI 2019/59: Seed and Propagating Material (EU Exit) (Scotland)

(Amendment) Regulations 2019

• SSI 2019/57: Genetically Modified Organisms (EU Exit) (Scotland)

(Amendment) Regulations 2019

• SSI 2019/60: Common Agricultural Policy (EU Exit) (Scotland)

(Amendment) Regulations 2019

• SSI 2019/69: Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) 
Regulations 2019

• SSI 2019/71: Animal Health (EU Exit) (Scotland) (Amendment) 
Regulations 2019

• SSI 2019/73: The Agriculture Market Measures (EU Exit) (Scotland)

(Amendment) Regulations 2019

2. The four SSI’s asterisked above are being considered jointly as a package of

measures to implement new forestry legislation.

3. The Annexes, for each instrument respectively, contain the clerk’s note, the

instrument itself and the Scottish Government’s policy note.
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Annex A 

Rural Economy and Connectivity Committee 
 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

 

Title of Instrument:  
 

• SS1 2019/draft: Plant Health (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2019 [draft]  
 
 

Type of Instrument: Draft Affirmative 
 
Laid Date: 4 March 2019 
 

Minister to attend the meeting: Yes 
 
Procedure 
 
1. The Rural Economy and Connectivity (REC) Committee is lead committee for this 

instrument and is required to report to the Parliament on its considerations. 
 

2. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution 
before they can be made. It is for the REC Committee to recommend to the 
Parliament whether these draft regulations should be approved. 
 

3. The Cabinet Secretary for Rural Economy has, by motion (S5M-15963 as set out 
in the agenda), proposed that the Committee should recommend the approval of 
this instrument.  

 
4. The Cabinet Secretary for Rural Economy will attend to explain the purpose and 

policy objective of the instrument and to answer any questions from members.  
He will then (under a subsequent agenda item) be invited to speak to and move 
the motion seeking approval. The formal debate on the motion may last for up to 
90 minutes.   
 

5. At the end of the debate, the Committee must decide whether it agrees or 
disagrees with the motion, and then report to Parliament accordingly. Such a 
report need only be a short statement of the Committee’s recommendations. 
 

Purpose 
 
6. The policy objective of this Order is to correct deficiencies in domestic legislation 

which implements EU Directive 2000/29/EC, and its amendments, on measures 
to protect plant health and in retained direct EU legislation relating to plant health 
arising in consequence of the United Kingdom’s withdrawal from the EU in a ‘no 
deal’ scenario and will come into force on exit day.    
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7. There are some ‘business as usual’ provisions within the Plant Health (EU Exit) 
(Scotland) (Amendment etc.) Regulations 2019 which require to come into force 
on 29 March 2019 (prior to 11pm) to ensure that they are in place for the current 
exit day. These provisions will take effect on 29 March, even if exit day is delayed.  

 
8. The Instrument and Policy Note are available online at the first link above. The 

Policy note is also attached. Normally the Instrument would be attached to the 
paper but due to its 276-page size this SSI has not been attached. No Business 
and Regulatory Impact Assessment has been prepared.  

 
9. An earlier version of this Order was laid and withdrawn by the Scottish 

Government to correct a minor error noted by the legal advisors to the Delegated 
Power and Law Reform Committee.  

 
Consideration by the Delegated Powers and Law Reform Committee 
 

10. The Delegated Powers and Law Reform Committee considered the earlier version 
of this instrument at its meeting on 26 February 2019 and determined that it did 
not need to draw the attention of the Parliament to the instrument on any grounds 
within its remit.  
 

11.  The instrument has subsequently been withdrawn and re-laid to correct a minor 
error noted by the legal advisors to the Delegated Power and Law Reform 
Committee. The Delegated Power and Law Reform Committee will re-consider 
this instrument at its meeting on the 12 March 2019. If it determines that it 
needs to draw the attention of the Parliament to the instrument on any 
grounds within its remit these will be promptly highlighted and circulated 
to members before the Rural Economy and Connectivity’s Committee 
meeting on 13 March.  
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in 
reporting to the Parliament on this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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POLICY NOTE 

 

THE PLANT HEALTH (EU EXIT) (SCOTLAND) (AMENDMENT ETC.) 

REGULATIONS 2019 

 

SSI 2019/XXX  

 

The above instrument was made in exercise of the powers conferred by section 2(2) of the 

European Communities Act 1972 and paragraph 1(1) and (3) of Schedule 2 and paragraph 21 

of Schedule 7 of the European Union (Withdrawal) Act 2018.  The instrument is subject to 

affirmative procedure.  

 

Purpose of the Instrument 

 

The Plant Health (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 correct 

deficiencies in domestic legislation which implements EU Directive 2000/29/EC, and its 

amendments, on measures to protect plant health and in retained direct EU legislation 

relating to plant health arising in consequence of the United Kingdom’s withdrawal from 

the EU in a ‘no deal’ scenario and will come into force on exit day.  

 

There are some ‘business as usual’ provisions within the Plant Health (EU Exit) (Scotland) 

(Amendment etc.) Regulations 2019 which require to come into force on 29 March 2019 

(prior to 11pm) to ensure that they are in place for the current exit day. These provisions 

will take effect on 29 March, even if exit day is delayed. 

 

Policy Objectives  

 

 

1. This instrument, sets out the basis for Scotland to operate as part of the UK internal 

market for plant material, whilst protecting biosecurity, by providing a common list of 

regulated pests and plant material aligned to the rest of the UK. Currently this list is 

provided in Schedules 1 to 7 in the Plant Health (Scotland) Order 2005. After the UK 

leaves the EU in a ‘no deal’ scenario, these Schedules are no longer operable as they 

contain a large number of deficiencies. This instrument inserts new Schedules of 

regulated pests and plant material into the Plant Health (Scotland) Order 2005. The 

Schedules have been drafted in light of EU withdrawal but mirror the pests and plant 

material that are currently regulated under the Plant Health Directive. This instrument 

also makes provision for the treatment of EU imports into Scotland, following EU 

withdrawal. 

 

Explanation of the law being amended by the regulations 

 

2. Council Directive 2000/29/EC on protective measures against the introduction into 

the EU of organisms harmful to plants or plant products and against their spread 

within the EU1  (“the Plant Health Directive”) establishes the EU plant health regime.  

It sets out controls for the import of plant material into the EU and provides for the 

trade and movement of plant material within and between EU Member States, thereby 

creating an internal EU market for this material.  

                                                           
1 This Directive can be found at http://europa.eu.int/eur-lex/en/search/index.html. 
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3. The Plant Health Directive is implemented in Scotland by the Plant Health (Scotland) 

Order 2005. The Order sets out obligations for the control and management of plant 

health risks arising from the import from third countries and movement within the EU 

single market of plant material in order to protect biosecurity and the value of plant 

material to the economy and society.  Similar but separate legislation operates in 

England, Wales and Northern Ireland.  

 

 

Reasons for and effect of the proposed change or changes on retained EU law 

 

4. The changes made by the Plant Health (EU Exit) (Scotland) (Amendments etc.) 

Regulations 2019 are necessary to ensure that current UK plant health legislation 

continues to operate effectively in the event of the UK leaving the EU in a ‘no deal’ 

scenario.   

 

5. Under the Plant Health Directive, certain areas of the EU that are free from plant pests 

usually established elsewhere in the EU have been designated "Protected Zones".  

Plants and plant products that are hosts of these pests must reach higher plant health 

standards before entering these zones. The Plant Health Authority prescribes 

additional regulatory requirements for plant movements to keep the designated area 

pest free.  After exit the status of UK protected zones will continue by adopting the 

World Trade Organisation’s similar concept of Pest Free Areas. The UK’s protected 

zones will become ‘UK pest free areas’ (unless the whole of the UK is pest free, in 

which case the pest will simply be prohibited across all UK territory).    

6. This instrument also sets out amendments to deal with deficiencies in retained direct 

EU legislation relating to plant health, comprising EU plant health derogations (to 

enable the UK to continue to use these in line with existing practice) and EU plant 

health emergency decisions (to ensure that UK biosecurity continues to be protected). 

To correct deficiencies in the provisions of this direct EU legislation and to make 

them clearer and more accessible, the instrument sets them out in full in the Plant 

Health (Scotland) Order 2005 and revokes the original EU instruments.    

 

7. The derogations referred to in paragraph 6 are set out in Schedule 8 comprising:  

(i) Commission Decisions 2002/499/EC and 2002/887/EC - Dwarfed plants 

of Chamaecyparis Spach, Juniperus L. or Pinus L. originating in the 

Republic of Korea or Japan respectively, 

(ii) Commission Decision 2005/51/EC - Soil contaminated by pesticides or 

persistent organic pollutants for decontamination purposes 

(iii) Citrus fruits for industrial  processing into juice originating in Argentina, 

Brazil, South Africa and Uruguay.  

 

 The emergency decisions referred to in paragraph 6 are set out in Schedules 8A to 8I 

and cover requirements regarding certain pests such as Phytophthora ramorum and Xylella 

fastidiosa. These requirements include official surveys to check for the presence of 

these and other  pests and also measures to be taken in the event of outbreaks of these 

pests, such as the demarcation of infested areas and the actions to be taken to eradicate 

and contain the outbreak in those areas. 
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8. This instrument also repeals other EU legislation relating to plant health which will 

not need to be retained after EU exit because it will be redundant. 

 

 

 

Statements required by European Union (Withdrawal) Act 2018  

 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 

Regulations 2019 do no more than is appropriate.  This is the case because the amendments are 

being made only to ensure, following a ‘no deal’ United Kingdom exit from the European 

Union, continued and effective functioning of the legislation being amended and do not 

introduce policy change. 

 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view there are good reasons for the provisions in this instrument, 

and I have concluded they are a reasonable course of action.  These are to ensure, following a 

‘no deal’ United Kingdom exit from the European Union, the continued and effective 

regulation relating to plant health within Scotland and that it is aligned with Defra and the 

other Devolved Administrations’ plant health legislation. This alignment is essential to ensure 

intra-UK trade can run smoothly from Day 1 .  

The amendments  made by the instrument are technical in nature to ensure legislative 

operability only.” 

 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 

Regulations 2019 do not amend, repeal or revoke a provision or provisions in the Equality Act 

2006 or the Equality Act 2010 or subordinate legislation made under those Acts.”  

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 

Regulations 2019 have had due regard to the need to eliminate discrimination, harassment, 

victimisation and any other conduct that is prohibited by or under the Equality Act 2010.”  
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Where the regulations create a criminal offence, an explanation of why there are good 

reasons for creating the offence and providing for  penalty in respect of it 

 

The regulations are correcting deficiencies in domestic legislation which implements EU 

Directives protecting plant health arising as a consequence of the United Kingdom’s exit 

from the EU in a ‘no deal’ scenario which leads to new offences being introduced.  

 

New offence 1) in order to ensure frictionless trade, businesses wishing to bring third country 

regulated goods into Scotland via the EU at Ro-Ro ports will be required to facilitate plant 

health checks inland at their own premises. Premises will need to be authorised by the 

Scottish Government and provide specified inspection facilities. They will need to pre-notify 

arrival of consignments to the Scottish Government and specify where the consignment will 

be held awaiting checks.  The consignments will not be permitted to be moved from the 

premises until the Plant health authority has carried out the necessary checks. 

 

This only applies where the RORO port in question is in Scotland.  

 

New offence 2) to enforce any failure to comply with any requirement in a general notice 

issued under the Plant Health (Scotland) Order 2005 in respect of a demarcated area, as well 

as to cover non-compliance with a small number of prohibitions and restrictions in EU 

emergency plant health decisions. The provisions in these EU decisions which require 

demarcated areas to be established in the event of an outbreak will be retained direct EU 

legislation and are being corrected and re-stated in the Plant Health (Scotland) Order 2005 by 

these Regulations.  The EU decisions, as re-stated, will require the Scottish Ministers to 

demarcate areas around a pest outbreak and take measures to eradicate and contain the 

outbreak. It has not been necessary for any demarcated areas to be established in the United 

Kingdom under any of the EU decisions to date, but the new powers to issue general notices 

in respect of any demarcated area that is established under these provisions will ensure that 

the Scottish Ministers are able to meet their obligations.  

 

These are necessary due to the UK departure from the EU; the penalty is consistent with other 

plant health offences and SG Criminal Justice Division have no objection.  

 

Article 24 makes the change from EU Plant Passport to UK Plant Passport.  

 

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon  has made the 

following statement “In my view the Plant Health (EU Exit) (Scotland) (Amendment etc.) 

Regulations 2019 have had due regard to the need to the guiding principles on the 

environment and animal welfare as derived from the equivalent principles provided for in 

Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the Functioning of 

the European Union.”.  
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Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon has stated this 

heading is not applicable for the Plant Health (EU Exit) (Scotland) (Amendment etc.) 

Regulations 2019. 

 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed 

 

Medium – predominantly concerned with technical detail but categorised as medium due to 

amendment of offences.  

 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

This SSI is subject to mandatory affirmative procedure under paragraph 1(6) of Schedule 7 of 

the European Union (Withdrawal) Act 2018.  Therefore, the sifting procedure in the SSI 

protocol is not relevant to this SSI.   

 

Further information  

 

Consultation  

 

9. The amendments within the instrument serve primarily to address deficiencies in Scottish 

legislation arising as a result of EU Exit and correct a number of cross references to EU 

legislation which require to be amended as a result of EU Exit.  Consultation on the content 

was, therefore, not considered necessary.  

 

Impact Assessments  

 

10. A full impact assessment has not been prepared for this instrument because it is aimed at 

preserving the effect of existing regulatory regimes.  The impact on stakeholders is expected 

to be minimal. 

 

Financial Effects  

  

11.  The only cost to industry that this instrument will bring is for importers to pay for and 

organise a phytosanitary certificate from the EU for regulated goods coming directly into 

Scotland. As we have no ferries that run directly to the EU and we do not anticipate air 

freight being chosen from the EU as a means of transit, then we predict the impact will be 

minimal. The majority of goods arrive in Scotland via England and therefore the impact may 

be more severe as a result of English legislation and so the impact may need to be considered 

more carefully by Defra. 

 

The Minister for Natural Environment and Rural Affairs confirms that no BRIA is necessary.  
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Further Information 

 

12.  We recognise that the Plant Health (Scotland) Order 2005 has had various amendments 

and a consolidation would be welcome. We intend to do this when we have more clarity over 

future arrangements with the EU.  

 

Scottish Government 

Agriculture and Rural Economy Directorate 

 

07 February 2019 
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Rural Economy and Connectivity Committee 
 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

 

Title of Instrument:  
 

• SSI 2019/draft: The Forestry (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2019 [draft] 

 
Type of Instrument: Draft Affirmative 
 
Laid Date: 4 March 2019 
 

Minister to attend the meeting: Yes 
 
Procedure 
 
1. The Rural Economy and Connectivity (REC) Committee is lead committee for this 

instrument and is required to report to the Parliament on its considerations. 
 

2. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution 
before they can be made. It is for the REC Committee to recommend to the 
Parliament whether these draft regulations should be approved. 
 

3. The Cabinet Secretary for the Rural Economy has, by motion (S5M-15962 as set 
out in the agenda), proposed that the Committee should recommend the approval 
of this instrument.  

 
4. The Cabinet Secretary for the Rural Economy will attend to explain the purpose 

and policy objective of the instrument and to answer any questions from 
members. He will then (under a subsequent agenda item) be invited to speak to 
and move the motion seeking approval. The formal debate on the motion may 
last for up to 90 minutes.   
 

5. At the end of the debate, the Committee must decide whether it agrees or 
disagrees with the motion, and then report to Parliament accordingly. Such a 
report need only be a short statement of the Committee’s recommendations. 
 

Purpose 
 
6. The purpose of the Regulations is to address deficiencies in Scottish legislation 

arising as a result of EU Exit, relating to the regulations of forestry plant health, 
forest reproductive materials and environmental impact assessments relating to 
forestry. 
 

7. The Regulations make amendments to a number of pieces of secondary 
legislation relating to forestry plant health and environmental impact assessments 
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Annex B 

relating to forestry. The majority of the amendments are making technical and 
minor changes to address failures of retained EU law to operate effectively. The 
key policy objectives are to— 

 

• ensure that the trade in plant and plant products continues as usual, 
maintaining biosecurity and facilitating trade with minimal impact on 
business; and  

• ensure that forestry developments continue to meet environmental standards 
after EU Exit.   

 
8. An earlier version of this Order was laid and withdrawn by the Scottish 

Government to correct a minor error noted by the legal advisors to the Delegated 
Power and Law Reform Committee.  

 
9. The Instrument and Policy Note are available online at the first link above. The 

Policy note it also attached. Normally the instrument would be attached to this 
paper but due to its 123-page size, this SSI has not been attached. No Business 
and Regulatory Impact Assessment has been provided.  

 
Consideration by the Delegated Powers and Law Reform Committee 
 

10. The Delegated Power and Law Reform Committee will consider this instrument at 
its meeting on 12 March 2019. If it determines that it needs to draw the 
attention of the Parliament to the instrument on any grounds within its 
remit these issues will be promptly highlighted and circulated to members 
before the Rural Economy and Connectivity’s Committee meeting on 13 
March.   

 
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in 
reporting to the Parliament on this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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POLICY NOTE 

 

THE FORESTRY (EU EXIT) (SCOTLAND) (AMENDMENT ETC.) 

REGULATIONS 2019 

 

SSI 2019/XXX 

 

The above instrument was made in exercise of the powers conferred by paragraph 1(1) and 

(3) of Schedule 2 to the European Union (Withdrawal) Act 2018.  The instrument is subject 

to affirmative procedure.  

 

Purpose of the instrument. The Regulations address deficiencies in Scottish legislation 

arising as a result of EU Exit, relating to the regulations of forestry plant health, forest 

reproductive materials and environmental impact assessments relating to forestry.  .   

 

Policy Objectives 

 

The Regulations make amendments to a number of pieces of secondary legislation relating to 

forestry plant health and environmental impact assessments relating to forestry.  

 

The continued functioning of forestry plant health legislation and environmental impact 

assessments relating to forestry have been identified as high risk areas in the event that the UK 

exits the EU without a deal and these amendments are part of readiness preparations for that 

scenario. 

 

The majority of the amendments are making technical and minor changes to address failures 

of retained EU law to operate effectively. The key policy objectives are to: 

 

• ensure that the trade in plant and plant products continues as usual, maintaining 

biosecurity and facilitating trade with minimal impact on business; and 

• ensure that forestry developments continue to meet environmental standards after EU 

Exit.  

 

Explanation of the law being amended by the regulations 

 

The Regulations will amend the following pieces of legislation: 

 

• The Plant Health (Forestry) Order 2005 

 

• The Plant Health (Fees) (Forestry) (England and Scotland) Regulations 2015 

 

• The Forestry (Environmental Impact Assessment) (Scotland) Regulations 2017.  

 

• The Forest Reproductive Material (Great Britain) Regulations 2002 

 

Reasons for and effect of the proposed change or changes on retained EU law 

 

The Regulations correct deficiencies in domestic legislation which implement EU Directives 

protecting plant health and the environment arising as a consequence of the United 

Kingdom’s exit from the EU in a “no deal” scenario. 
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The Plant Health (Forestry) (Great Britain) Order 2005 implement EU rules which impose 

restrictions and requirements on relevant material imported into the EU from third countries, 

including material which is received into the UK via another EU country.  Once the UK 

ceases to be a member of the EU these rules will not work anymore and need to be altered to 

ensure continuity in these controls. 

 

The Plant Health (fees) (Forestry) (England and Scotland) regulations 2015 implement EU 

rules requiring the collection of fees for plant health checks carried out on consignments of 

wood products which come into the EU from outside the EU.  These regulations need to be 

amended to allow these fees to continue to be charged with respect to the new system of 

checks which will be in place in Scotland after UK Withdrawal from the EU, via the 

amended Plant Health (Forestry) (Great Britain) Order 2005. 

 

The Forestry (Environmental Impact Assessment) (Scotland) Regulations 2017 

These Regulations apply in relation to Scotland, and in relation to projects of afforestation, 

deforestation, forest road works and forest quarry works (“forestry projects”). 

They implement EU rules which impose procedural requirements where such projects are 

likely to have an impact on the environment.  The amendments will replace references to EU 

terminology so that the system for assessing environmental impact can continue to function 

properly after UK withdrawal from the EU. 

 

The Forest Reproductive Material (Great Britain) Regulations 2002 regulate the marketing of 

FRM.  These Regulations implement EC Directive 1999/105. The Regulations provide a 

system of identification and control of seeds, cuttings and planting stock used for forestry 

purposes in Great Britain. 

 

Statements required by European Union (Withdrawal) Act 2018  

 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Plant Health (Forestry) (Scotland) (EU Exit) 

Regulations 2019 does no more than is appropriate”.   

 

This is the case because the Scottish Ministers consider that it is necessary to amend 

deficiencies in forestry legislation to ensure that the legislation continues to operate 

effectively after EU exit in order to provide clarity and legal certainty. The Regulations do no 

more than is appropriate to address deficiencies in devolved forestry legislation arising from 

this approach. 

 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view there are good reasons for the provisions in this instrument, 

and I have concluded they are a reasonable course of action”.   
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The amendments made by the Regulations are to ensure the continued and effective 

regulation of imports and movement of certain plants, seeds and organic matter, and of 

forestry developments within Scotland in order to protect tree health and the environment and 

provide continuity for businesses and consumers. The amendments made by the instrument 

are technical in nature to ensure legislative operability only. 

 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Plant Health (Forestry) (Scotland) (EU Exit) 

Regulations 2019 do not amend, repeal or revoke a provision or provisions in the Equality 

Act 2006 or the Equality Act 2010 or subordinate legislation made under those Acts.” 

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view The Plant Health (Forestry) (Scotland) (EU Exit) 

Regulations 2019 have had due regard to the need to eliminate discrimination, harassment, 

victimisation and any other conduct that is prohibited by or under the Equality Act 2010.” 

Where the regulations create a criminal offence, an explanation of why there are good 

reasons for creating the offence and providing for  penalty in respect of it 

 

Article 6 of the 2005 Order prohibits the landing into England, Scotland and Wales of certain 

material containing plant pests unless prior notice of the landing is given.   

 

The 2019 Regulations will create a new prohibition, inserting a new article 6B into the 2005 

Order which will prohibit landing certain type of plant material from third countries received 

via the EU into any Ro-ro port located in Scotland; unless notification has been given first.  

 

Article 43 of the 2005 Order creates offences of contravention or failure to comply with 

Article 6(1) of the 2005 Order.  The 2019 Regulations will amend article 43 to include a 

reference to inserted article 6B, so that contravention of article 6B will become an offence. 

 

Currently Article 6 of the 2005 Order regulates the landing of certain plant material into 

Scotland  (and elsewhere in the UK) where Scotland is the point of entry of the material in 

the EU.  

 

This provision will not work after UK Withdrawal from the EU because entry into Scotland 

will no longer constitute entry into the EU. For that reason  article 6B is required so that 

material from  a third country consigned to the UK including Scotland, and received via the 

EU into Scotland continues to be regulated.  There will be no change to the penalty imposed 

which will remain a fine not exceeding level 5 on the standard scale upon summary 

conviction. 

 

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 
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Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view The Forestry (Scotland) (EU Exit) (Amendments) 

Regulations 2019 have had due regard to the need to the guiding principles on the 

environment and animal welfare as derived from the equivalent principles provided for in 

Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the Functioning of 

the European Union.” 

 

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

 

This is not applicable to The  Plant Health (Forestry)(Scotland) (EU Exit) Regulations 2019. 

 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed 

 

Low – The amendments are technical in nature to allow continuity of law and do not amount 

to a change in policy. 

 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

 

It is considered that the instrument ought to be subject to affirmative procedure as the 

changes made create a new criminal offence (by inserting new article 6B into the Plant 

Health (Forestry) Order 2005. 

 

Further information  

 

Consultation  

 

The amendments within the instrument serve primarily to address deficiencies in Scottish 

legislation arising as a result of EU Exit and correct a number of cross references to EU 

legislation which require to be amended as a result of EU Exit.  Consultation on the content 

was, therefore, not considered necessary.  

We have engaged with DEFRA and other UK administrations on the content of both the 

related UK Statutory Instruments and this instrument.  

  

Impact Assessments  

 

Full impact assessments have not been prepared for this instrument because the changes are 

minor and technical to ensure operability of existing legislation and to not introduce any new 

requirements. 

 

The amendments do not alter Scottish Government’s current environmental policies and 

priorities and, therefore, do not have a significant impact on the environment. The impact on 

business, charities or voluntary bodies is expected to be minimal.  
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Financial Effects  

 

The Minister for Rural Affairs and the Natural Environment confirms that no BRIA is 

necessary as the instrument has no financial effects on the Scottish Government, local 

government or on business. 

 

 

 

Scottish Government 

Rural Environment Directorate 

 

February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/draft: The Forestry (Exemptions) (Scotland) Regulations 2019
[draft]

Type of Instrument: Affirmative 

Laid Date: 15 February 2019 

Minister to attend the meeting: Yes 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution
before they can be made. It is for the REC Committee to recommend to the
Parliament whether these draft regulations should be approved.

3. The Cabinet Secretary for the Rural Economy has, by motion (S5M-15923 as set
out in the agenda), proposed that the Committee should recommend the approval
of this instrument.

4. The Cabinet Secretary for the Rural Economy will attend to explain the purpose
and policy objective of the instrument and to answer any questions from
members.  He will then (under a subsequent agenda item) be invited to speak to
and move the motion seeking approval. The formal debate on the motion may
last for up to 90 minutes.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a
report need only be a short statement of the Committee’s recommendations.

Purpose 

6. The policy objective of this instrument is to create exemptions to the requirement
to have permission from the forestry regulator, Scottish Ministers, in order to fell
trees. This means that the offence of unauthorised felling (Forestry and Land
Management (Scotland) Act, s23) will not apply to felling carried out in the
circumstances described in this instrument.

7. The Policy Note and instrument are attached and available online at the first link

Annex  C
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above. A Business and Regulatory Impact Assessment, Transposition Note and 
correspondence letter from the Scottish Government in response to a question 
asked by the Committee are also attached. The following Scottish Government 
documents were also attached to this instrument (given as links due to the size of 
these documents):  

• Forestry and Land Management (Scotland) Act 2018: Felling and Restocking
Regulations – Data Protection Impact Assessment

• Regulations on Felling and Restocking Strategic Environmental Assessment
Scoping Report

Consideration by the Delegated Powers and Law Reform Committee 

8. The Delegated Powers and Law Reform Committee considered this instrument at
its meeting on 26 February 2019, and determined that it did not need to draw the
attention of the Parliament to the instrument on any grounds within its remit.

Recommendation 

The Committee is invited to consider any issues that it wishes to raise in 
reporting to the Parliament on this instrument. 

Clerking Team 
Rural Economy and Connectivity Committee 

March 2019 
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Draft Regulations laid before the Scottish Parliament under section 76(2)(a) of the Forestry and 

Land Management (Scotland) Act 2018 (asp 8), for approval by resolution of the Scottish 

Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 

FORESTRY 

The Forestry (Exemptions) (Scotland) Regulations 2019 

Made - - - - 2019 

Coming into force - - 1st April 2019 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 24(1) and (2) and 76(3) of the Forestry and Land Management (Scotland) Act 2018(a) 

and all other powers enabling them to do so. 

In accordance with section 76(2)(a) of that Act, a draft of this instrument has been laid before and 

approved by resolution of the Scottish Parliament. 

Citation and commencement 

1. These Regulations may be cited as the Forestry (Exemptions) (Scotland) Regulations 2019

and come into force on 1 April 2019. 

Interpretation 

2. In these Regulations—

“aerodrome” means any area of land or water designed, equipped, set apart or commonly used

for affording facilities for the landing and departure of aircraft but does not include any area of

land or water designed, equipped, set apart or commonly used for affording facilities only for

the landing and departure of any unmanned aerial vehicle,

“burial ground” has the same meaning as in section 1 of the Burial and Cremation (Scotland)

Act 2016(b),

“Caledonian Pinewood” means a woodland specified in schedule 2,

“churchyard” means an enclosed piece of ground in which a church stands,

“electric line” has the same meaning as in Part I of the Electricity Act 1989(c),

“electrical plant” has the same meaning as in Part I of the Electricity Act 1989,

“electricity operator” means a holder of a licence under Part I of the Electricity Act 1989,

(a) 2018 asp 8. 
(b) 2016 asp 20. 
(c) 1989 c.29. 
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“public open space” is an area which is designed and maintained for use by the public and 

includes, but is not limited to— 

(a) a park,

(b) a public garden,

(c) an area of grass maintained for sport or recreation, or

(d) a footway or footpath (within the meaning of section 151(2) of the Roads (Scotland) Act

1984(a)),

but does not include any stands of trees which have a canopy cover of more than 20% within 

an area of 0.1ha or greater, 

“quarter” means the period of three months beginning with 1 January, 1 April, 1 July or 1 

October in any year, 

“relevant person” means the owner of the land on which the tree is situated or the occupier of 

such land who is carrying out the felling with the written permission of the owner, 

“Scottish Water” means the body corporate established by section 20(1) of the Water Industry 

(Scotland) Act 2002(b), 

“statutory undertaker” means a person authorised by any enactment to carry on any railway, 

light railway, tramway, road transport, water transport, canal, inland navigation, dock, 

harbour, power, lighthouse undertaking, or any undertaking for the supply of hydraulic power 

or of water, or a holder of a licence under section 7A of the Gas Act 1986(c), 

“the Act” means the Forestry and Land Management (Scotland) Act 2018, 

“the Forestry Commissioners” means the Forestry Commissioners referred to in section 1(1) 

of the 1967 Act, and 

“the 1967 Act” means the Forestry Act 1967(d). 

Exemption from offence of unauthorised felling 

3. Section 23(1) of the Act (offence of unauthorised felling) does not apply where felling is of a

type specified in regulation 4. 

Specified types of felling 

4. The types of felling specified for the purposes of regulation 3 are—

(a) the felling, by a relevant person, of a tree with a diameter not exceeding 10 centimetres

measured over the bark at a point 1.3 metres from the base,

(b) the felling, by a relevant person, of a tree situated in—

(i) an orchard,

(ii) a garden,

(iii) a churchyard,

(iv) a burial ground, or

(v) a public open space,

(c) the felling, by a relevant person, of trees where the aggregate cubic content of the trees

felled does not exceed 5 cubic metres in any quarter and for the purposes of that

calculation—

(i) trees felled in accordance with paragraphs (a) and (b) and paragraphs (d) to (p) of

this regulation are disregarded, and

(a) 1984 c.54. 
(b) 2002 asp 3. 
(c) 1986 c.44. 
(d) 1967 c.10. 
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(ii) the aggregate cubic content per quarter is calculated by reference to all land owned

by the relevant person,

(d) the felling of a tree where necessary for the prevention of immediate danger to persons or

to property,

(e) the felling of a tree where immediately required for the purposes of carrying out

development authorised by planning permission granted or deemed to be granted under

the Town and Country Planning (Scotland) Act 1997(a),

(f) the felling of a tree which may obstruct the approach of aircraft to, or the departure of

aircraft from, any aerodrome, or which may hinder the safe and efficient use of air

navigational or aircraft landing equipment,

(g) the felling of a tree by, or at the request of, an electricity operator, where—

(i) the tree is in close proximity to an electric line or electrical plant which is, is being,

or is to be, installed by the operator, and

(ii) the presence of the tree has the effect mentioned in paragraph 9(1)(a) or (b) of

schedule 4 of the Electricity Act 1989(b),

(h) the felling of a tree by, or at the request of, a statutory undertaker, on land occupied by

the statutory undertaker which would otherwise obstruct the construction of any works

required for the undertaker’s purposes or which is interfering with the maintenance of any

works vested in that undertaker,

(i) the felling of a tree by or at the request of—

(i) Scottish Water, where the tree is interfering, or may interfere, with the exercise of

any functions of Scottish Water, or

(ii) a local authority, where done in accordance with the local authority’s functions under

section 56(1) and (2)(a) to (d) of the Flood Risk Management (Scotland) Act

2009(c),

(j) the felling of a tree of the genus Ulmus (commonly known as Elm) which is affected by

disease caused by the fungus Ceratocystis ulmi (commonly known as Dutch Elm disease)

to such an extent that the greater part of the crown of the tree is dead,

(k) the felling of a tree on land which is subject to an agreement entered into with the

Forestry Commissioners under section 5(1) of the 1967 Act (forestry dedication

agreements) and which is being managed in accordance with a plan of operations

approved by the Forestry Commissioners or the Scottish Ministers (“the plan”), where—

(i) the agreement is a forestry dedication agreement registered in the General Register

of Sasines or the Land Register of Scotland,

(ii) any obligations in the forestry dedication agreement stated to be binding on the

owner of the land are, at the time of felling, binding on the person who is then the

owner of the land, and

(iii) the felling is in accordance with the plan,

(l) the felling of a tree on land which is subject to an agreement entered into with the

Forestry Commissioners under section 5(1) of the 1967 Act (forestry dedication

agreements etc.) and which is being managed in accordance with a plan of operations

approved by the Forestry Commissioners or the Scottish Ministers (“the plan”), where—

(i) the agreement is a forestry dedication agreement which is not registered in the

General Register of Sasines or the Land Register of Scotland,

(ii) the land is, at the time of the felling, owned by the person or persons who entered

into the agreement with the Forestry Commissioners or by the survivor or survivors

of such person or persons, and

(a) 1997 c.8. 
(b) 1989 c.29. 
(c) 2009 asp 6. 
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(iii) the felling is in accordance with the plan.

(m) the felling of dead trees,

(n) the felling of a tree where required by order of a court or tribunal or by any enactment,

(o) the felling of a tree to which a tree preservation order relates where the felling—

(i) occurs after 1 April 2019, and

(ii) is carried out in accordance with the consent of the authority which made the order

or the Scottish Ministers, as the case may be, following a referral under section

15(1)(b) or 15(2)(a) of the 1967 Act,

(p) the felling of a tree that is covered by a tree preservation order where the felling is carried

out in accordance with the consent of the planning authority following a referral to the

authority under section 33(1)(b) of the Act.

Circumstances where regulation 4(c) does not apply 

5. The exemption in regulation 4(c) does not apply to the felling of trees—

(a) in woodlands—

(i) which are between 0.1ha and 0.5ha in size, and

(ii) where at least 50% of the woodland canopy is comprised of any of the species of

trees listed in schedule 1, or

(b) in Caledonian Pinewoods.

Name 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 
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SCHEDULE 1 Regulation 5(a)(ii) 

SPECIES OF TREE 

(1) Common name (2) Scientific name

Ash Fraxinus Excelsior 

Aspen Populus Tremula 

Bay Willow Salix Pentandra 

Bird Cherry Pranus Padus 

Blackthorn Prunus Spinosa 

Common Alder Alnus Glutinosa 

Common Hawthorn Crataegus Monogyna 

Crab Apple Malus Sylvestris 

Dark–Leaved Willow Salix Myrsinifolia 

Downy Birch Betula Pubescens 

Eared Willow Salix Aurita 

Elder Sambucus Nigra 

Goat Willow Salix Caprea 

Grey Willow (sallow) Salix Cinerea 

Hazel Corylus Avellana 

Holly Ilex Aquifolium 

Juniper Juniperus Communis 

Pedunculate Oak  Quercus Robur 

Purple Willow Salix Purpurea  

Rowan Sorbus Aucuparia 

Sessile Oak Quercus Petraea 

Silver Birch Betula Pendula 

Spindle Euonymus Europaeus 

Tea-Leaved Willow  Salix Phylicifolia  

Wild Cherry  Pranus Avium Gean  

Wych Elm Ulmus Glabra 

Yew Taxus Baccata 
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SCHEDULE 2 Regulations 2 and 5(b) 

CALEDONIAN PINEWOODS 

1. In this Schedule “grid reference” means Ordnance Survey National Grid reference(a).

Name of Caledonian Pinewood Grid reference 

Abernethy The Caledonian Pinewood known as Abernethy 

(grid references: NH91, NH92, NJ01,and 

NJ02). 

Achlain The Caledonian Pinewood known as Achlain 

(grid reference NH21). 

Achnaconeran The Caledonian Pinewood known as 

Achnaconeran (grid reference NH41). 

Achnasaul The Caledonian Pinewood known as Achnasaul 

(grid references NN18 and NN19). 

Achnashellach The Caledonian Pinewood known as 

Achnashellach (grid references NH04 and 

NH05). 

Allt Broighleachan The Caledonian Pinewood known as Allt 

Broighleachan (grid reference NN23). 

Allt Chaorunn The Caledonian Pinewood known as Allt 

Chaorunn (grid reference NN25). 

Allt Coire Bhiochair The Caledonian Pinewood known as Allt Coire 

Bhiochair (grid reference NN23). 

Allt Cul The Caledonian Pinewood known as Allt Cul 

(grid reference NO19). 

Allt Mheuran The Caledonian Pinewood known as Allt 

Mheuran (grid reference NN14). 

Amat The Caledonian Pinewood known as Amat 

(grid references: NH38, NH48, and NH49. 

An Slochd The Caledonian Pinewood known as An Slochd 

(grid reference NM97). 

Ard Trilleachan The Caledonian Pinewood known as Ard 

Trilleachan (grid reference NN04). 

Ardessie The Caledonian Pinewood known as Ardessie 

(grid reference NH08).  

Attadale The Caledonian Pinewood known as Attadale 

(grid reference NG93). 

Baddengorm The Caledonian Pinewood known as 

Baddengorm (grid reference NH82). 

Ballochbuie The Caledonian Pinewood known as 

Ballochbuie (grid references: NO18, NO19, 

NO28, and NO29). 

Beinn Eighe The Caledonian Pinewood known as Beinn 

Eighe (grid references NG96 and NH06). 

Black Wood of Rannoch The Caledonian Pinewood known as Black 

Wood of Rannoch (grid reference NN55). 

Breda The Caledonian Pinewood known as Breda 

(grid reference NJ51).  

(a) The National Grid is the map reference system used on all Ordnance Survey maps identify the position of a feature. Further 
information may be found at www.ordnancesurvey.co.uk. 
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Bunloyne The Caledonian Pinewood known as Bunloyne 

(grid references NH20 and NH21). 

Callop River The Caledonian Pinewood known as Callop 

River (grid reference NM97). 

Carn Na Loinne The Caledonian Pinewood known as Carn Na 

Loinne (grid reference NJ02). 

Ceannacroc The Caledonian Pinewood known as 

Ceannacroc (grid reference NH21). 

Coille Coire Chuilc The Caledonian Pinewood known as Coille 

Coire Chuilc (grid reference NN32). 

Coir a’ Ghamhna The Caledonian Pinewood known as Coir a’ 

Ghamhna (grid reference NH08). 

Conaglen The Caledonian Pinewood known as Conaglen 

(grid reference NM97). 

Cougie The Caledonian Pinewood known as Cougie 

(grid references NH21 and NH22). 

Crannach The Caledonian Pinewood known as Crannach 

(grid reference NN34). 

Crathie The Caledonian Pinewood known as Crathie 

(grid reference NO29). 

Creag Ghiubhais The Caledonian Pinewood known as Creag 

Ghiubhais (grid reference NO39). 

Dark Mile The Caledonian Pinewood known as Dark Mile 

(grid reference NN18). 

Doire Darach The Caledonian Pinewood known as Doire 

Darach (grid reference NN24). 

Dubh Uisge The Caledonian Pinewood known as Dubh 

Uisge (grid reference NM97).  

Dundreggan The Caledonian Pinewood known as 

Dundreggan (grid reference NH31). 

Easan Dorcha The Caledonian Pinewood known as Easan 

Dorcha (grid reference NH05).  

Gleann Fuar The Caledonian Pinewood known as Gleann 

Fuar (grid reference NN23) 

Gleann Sron a Chreagain The Caledonian Pinewood known as Gleann 

Sron a Chreagain (grid reference NN07) 

Glen Affric The Caledonian Pinewood known as Glen 

Affric (grid references: NH12, NH22, and 

NH32). 

Glen Avon The Caledonian Pinewood known as Glen 

Avon (grid reference NJ10). 

Glen Barisdale The Caledonian Pinewood known as Glen 

Barisdale (grid reference NG80 and NG90). 

Glen Brown The Caledonian Pinewood known as Glen 

Brown (grid references NJ01 and NJ11). 

Glen Buck The Caledonian Pinewood known as Glen Buck 

(grid reference NH30) 

Glen Cannich The Caledonian Pinewood known as Glen 

Cannich (grid references: NH12, NH13, NH22, 

NH23, and NH33 

Glen Derry The Caledonian Pinewood known as Glen 

Derry (grid reference NO09). 

Glen Einig The Caledonian Pinewood known as Glen Einig 

(grid reference NH39). 

Glen Falloch The Caledonian Pinewood known as Glen 
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Falloch (grid reference NN32). 

Glen Ferrick The Caledonian Pinewood known as Glen 

Ferrick (grid reference NO59). 

Glen Feshie The Caledonian Pinewood known as Glen 

Feshie (grid references: NH80, NH90, NN88, 

and NN89. 

Glen Garry The Caledonian Pinewood known as Glen 

Garry (grid reference NH10, NH20, NN19, and 

NN29. 

Glen Gour The Caledonian Pinewood known as Glen Gour 

(grid reference NM96). 

Glen Kinglass The Caledonian Pinewood known as Glen 

Kinglass (grid reference NN13). 

Glen Loy The Caledonian Pinewood known as Glen Loy 

(grid reference NN08 and NN18) 

Glen Loyne The Caledonian Pinewood known as Glen 

Loyne (grid reference NH00 and NH10). 

Glen Lui The Caledonian Pinewood known as Glen Lui 

(grid reference NO08 and NO09). 

Glen Mallie The Caledonian Pinewood known as Glen 

Mallie (grid references NN08 and NN18). 

Glen Nevis The Caledonian Pinewood known as Glen 

Nevis (grid reference NN16).  

Glen Quoich The Caledonian Pinewood known as Glen 

Quoich (grid references NO09 and NO19). 

Glen Scaddle The Caledonian Pinewood known as Glen 

Scaddle (grid reference NM96). 

Glen Strae The Caledonian Pinewood known as Glen Strae 

(grid reference NN13). 

Glen Strathfarrar The Caledonian Pinewood known as Glen 

Strathfarrar (grid references: NH13, NH14, 

NH23,NH33, and NH34) 

Glen Tanar The Caledonian Pinewood known as Glen 

Tanar (grid references: NO48, NO49, and 

NO59. 

Glen Tromie The Caledonian Pinewood known as Glen 

Tromie (grid reference NN79). 

Glen Ure The Caledonian Pinewood known as Glen Ure 

(grid reference NN04).  

Glenmore The Caledonian Pinewood known as Glenmore 

(grid references: NH90, NH91, NJ00, and 

NJ01). 

Guisachan The Caledonian Pinewood known as Guisachan 

(grid references NH22 and NH32). 

Kinveachy The Caledonian Pinewood known as Kinveachy 

(grid references: NH81, NH82, NH91, and 

NH92). 

Loch Clair The Caledonian Pinewood known as Loch Clair 

(grid references: NG95, NH05, and NH06) 

Loch Dochard The Caledonian Pinewood known as Loch 

Dochard (grid reference NN24). 

Loch Hourn The Caledonian Pinewood known as Loch 

Hourn (grid reference NG80 and NG90). 

Loch Leven The Caledonian Pinewood known as Loch 

Leven (grid reference NN16). 
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Loch Maree Islands The Caledonian Pinewood known as Loch 

Maree Islands (grid references: NG87, NG96, 

and NG97) 

Loch Shiel The Caledonian Pinewood known as Loch Shiel 

(grid references NM87, NM97, and NM98. 

Lochindorb The Caledonian Pinewood known as 

Lochindorb (grid reference NH93). 

Lochourn River The Caledonian Pinewood known as Lochourn 

River (grid reference NG90). 

Meggernie The Caledonian Pinewood known as Meggernie 

(grid reference NN54). 

Rhidorroch The Caledonian Pinewood known as 

Rhidorroch (grid references NH19 and NH29). 

Rothiemurchus The Caledonian Pinewood known as 

Rothiemurchus (grid references: NH80, NH90 

and NH91). 

Shieldaig The Caledonian Pinewood known as Shieldaig 

(grid reference NG85). 

South Loch Arkaig The Caledonian Pinewood known as South 

Loch Arkaig (grid references: NN08, NN09, 

NN18, and NN19) 

Strath Oykel The Caledonian Pinewood known as Strath 

Oykel (grid reference NC40) 

Strath Vaich The Caledonian Pinewood known as Strath 

Vaich (grid reference NH37). 

Taodail The Caledonian Pinewood known as Taodail 

(grid reference NG94). 

Torphantrick The Caledonian Pinewood known as 

Torphantrick (grid references NO39 and NO49) 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision about the exemptions to the offence of unauthorised felling 

under Part 4 of the Forestry and Land Management (Scotland) Act 2018 (“the Act”). 

Regulation 3 provides that section 23(1) of the Act (offence of unauthorised felling) does not 

apply to felling of a type mentioned in regulation 4. The exemption includes, for example, the 

felling of a tree situated in an orchard, garden, churchyard, burial ground or public open space. 

Regulation 5 makes provision about the circumstances in which regulation 4(c) does not apply. 

The effect of which is that, for example, the exemption in regulation 4(c) does not apply to the 

felling of trees where at least 50% of the woodland canopy is comprised with a species of tree 

listed in schedule 1, or to the felling of trees in Caledonian Pinewoods as specified in schedule 2. 
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POLICY NOTE 

THE FORESTRY (EXEMPTIONS) (SCOTLAND) REGULATIONS 2019 

SSI 2019/ 

The above instrument was made in exercise of the powers conferred by sections 24(1) and (2) 

and 76(3) of the Forestry and Land Management (Scotland) Act 2018. The instrument is 

subject to affirmative procedure. 

Purpose of the instrument 

The instrument creates exemptions to the requirement to have permission from the forestry 

regulator, Scottish Ministers, in order to fell trees. This means that the offence of 

unauthorised felling (Forestry and Land Management (Scotland) Act, s23) will not apply to 

felling carried out in the circumstances described in this instrument. 

It forms part of a package of instruments required to support the commencement of the 

Forestry and Land Management (Scotland) Act 2018 including the Forestry (Felling) 

(Scotland) Regulations 2019 and the Forestry and Land Management (Scotland) Act 2018 

(Commencement, Transitional and Savings Provisions) Regulations 2019. 

Policy Objectives 

The Forestry and Land Management (Scotland) Act 2018 was given Royal Assent in May 

2018. The commencement date for the Act, and for all of the instruments that will support its 

commencement, was set for 1 April 2019. 

The instrument sets out what felling can be carried out in Scotland without permission from 

Scottish Ministers (the role of forestry regulator will be discharged by Scottish Forestry, an 

agency of the Scottish Ministers). These exemptions will mean that the forestry regulator is 

primarily focused on felling which could lead to the long-term reduction of woodland cover 

in Scotland through deforestation. They balance the need to control woodland removal and 

allowing the use of resources or the carrying out of duties. 

The exemptions in this instrument are based on exemptions that were contained in the 

Forestry Act 1967 and the Forestry (Exceptions from Restriction of Felling) Regulations 

1979, with proposals for change forming part of a consultation (see below). 

The exemptions include the following 

• Felling of trees with a diameter of 10cm or smaller.

• Felling of trees in certain places (such as orchards or public open spaces).

• Felling of 5 cubic metres in any quarter, except in small native woodlands or in

Caledonian Pinewoods.

• Felling necessary for the prevention of immediate danger.

• Felling immediately required for development (authorised by planning permission).

• Felling of trees obstructing aerodromes or landing installations.

• Felling by or for electricity operators, in certain circumstances.

• Felling by statutory undertakers, in certain circumstances.

• Felling by or for Scottish Water, or by or for a Local Authority, for flood

management, in certain circumstances.
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• Felling of trees with Dutch Elm Disease.

• Felling in accordance with a plan of operations, under a forestry dedication

agreement.

• Felling of dead trees.

• Felling required by an enactment.

• Felling of trees in accordance with a Tree Preservation Order consent (after being

referred by the forestry regulator).

Consultation 

A public consultation was carried out between 20 August and 14 October 2018. The 

responses were analysed by independent analysts The Lines Between, and a report of their 

analysis is available on the Scottish Government website1. 

Responses to the consultation, although small in number, were varied. While the majority of 

the responses focused on a limited number of issues, consensus emerged on very few. The 

following table outlines the principal points raised in relation to the exemptions. The analysis 

covers a much broader range of points as it also reports on wider responses, for example on 

issues that are dealt with in supporting guidance. 

Summary of responses to the 

consultation 

Consideration of responses and any action taken 

Concern expressed that trees in 

churchyards, burial grounds 

and public open spaces would 

be exempt. 

A similar ‘place exemption’ already existed under the 

1967 Act and 1979 Regulations in order to ensure that 

the forestry regulator only regulates forestry, and does 

not have a remit covering all trees.  

Requests for clarity in the 

terms used to frame 

exemptions. 

Clarity will be provided through guidance, terms are only 

defined in the instrument itself where ordinary meanings 

do not exist or are not sufficient – for example ‘public 

open space’. 

Concerns raised that regulating 

the felling of windblow would 

lead to delays in being able to 

clear timber after a serious 

weather event. 

Regulating the clearance of windblow, in order to ensure 

restocking in compliance with principles of sustainable 

forest management, is necessary. Concerns have been 

acknowledged and guidance will set out how to access a 

‘fast-track’ process for obtaining permission in these 

circumstances. 

Concerns regarding the 

simplification of the size 

exemption, from three different 

diameters for three different 

reasons (8cm, 10cm, 15cm). 

down to one diameter 

regardless of reason (8cm). 

Exemption reviewed in light of the comments. The 

instrument exempts felling of any tree up to 10cm in 

diameter. 

Concern expressed that the Requiring any person felling a dead tree to apply for 

1 https://www.gov.scot/publications/analysis-responses-consultation-regulation-felling-restocking/ 
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proposals will reduce the 

amount of deadwood left in 

situ and therefore have a 

negative effect on biodiversity. 

permission would be disproportionate as such felling is 

unlikely to lead to deforestation.  

Concerns expressed that 

increased protection for 

small native woodlands 
would hinder normal 

management of woodlands. 

Concerns also expressed that 

this protection was not strong 

enough and should encompass 

Caledonian Pinewoods. 

Small native woodlands are those most at risk of from 

gradual removal. Those with long term forest plans will 

be able to include necessary management within those 

plans, and new 10 year thinning approvals will provide 

equivalent permissions for those without long term forest 

plans. 

Exemption reviewed in light of comments about 

increasing protection. The 84 woodlands on the 

Caledonian Pinewood inventory were added to the 

woodlands in which the volume exemption cannot be 

used. 

A full list of those who participated in the consultation and agreed to the release of this 

information, is available on the Scottish Government Consultation Hub2
.

Impact Assessments 

A Business and Regulatory Impact Assessment (BRIA), Data Protection Impact Assessment 

(DPIA) and Strategic Environmental Assessment (SEA) have been completed for this 

package of instruments. There are no equality or children's rights and wellbeing impacts to 

consider. 

The DPIA concludes that this package of instruments, and the processes that will underpin 

them, comply with the General Data Protection Regulation Principles, although it is unlikely 

that personal data will be processed specifically in relation to the exemptions set out in this 

instrument. 

The SEA predicted that the effects of the new Regulations would largely be ‘minor positive’ 

in nature extending to ‘major positive’ when considering the cumulative effect over the long 

term. The Environmental Assessment (Scotland) Act 2005 also requires the publication of a 

Post-Adoption Statement setting out how the results of the consultation and of the SEA have 

been taken into account. This Statement will be published in due course. 

Financial Effects 

The Business and Regulatory Impact Assessment carried out for this package of instruments 

concluded that there would be some short term impacts of a new regime being brought into 

force as businesses adjusted to any differences. Those impacts could be minimised by 

ensuring that differences between the old and the new regimes were kept to a minimum, as 

well as ensuring that transitional arrangements were put in place for continuity with no 

additional administrative burden (see policy note for the Forestry and Land Management 

(Scotland) Act 2018 (Commencement, Transitional and Savings Provisions) Regulations 

2019). The exemption set out in this instrument are based on those that were in place under 

2 https://consult.gov.scot/ (Search ‘Regulation of felling and restocking’) 
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the 1967 Act and Regulations made under it. In order to maintain continuity changes have 

only been made where they were necessary (for example where the differences in the Primary 

legislation required them) or where responses to the consultation and wider engagement 

indicated that improvements could be made. 

Scottish Government 

Environment and Forestry Directorate 

February 2019 
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Business and Regulatory Impact Assessment 

Title of Proposal  
Regulation of felling and restocking. 

Purpose and intended effect 

Background 
Felling (and restocking) are currently regulated by the Forestry Commissioners 
according to the Forestry Act 1967 and Regulations made under it. The Forestry and 
Land Management (Scotland) Act 2018 will complete the devolution of forestry to 
Scotland and repeal the Forestry Act 1967 in Scotland. Scottish Ministers will 
become the forestry regulator in Scotland under Part 4 of the Act. A new set of 
Regulations is required in order to set out how the new regulatory regime will 
operate. 

In this Business and Regulatory Impact Assessment, ‘the Regulations’ refers to the 
Forestry (Exemptions) (Scotland) Regulations 2019 and the Forestry (Scotland) 
Regulations 2019, and ‘the 2018 Act’ refers to the Forestry and Land Management 
(Scotland) Act 2018. 

Objective 
The Regulations aim to put in place a fair, transparent and proportionate new 
regulatory regime, using the existing regime as a starting point in order to minimise 
disruption and ensure continuity for business and the regulator. 

Rationale for Government intervention 
Effective and proportionate regulation of forestry is required to maintain appropriate 
woodland cover, and to ensure the sustainable management of Scotland’s forests. 

The Regulations – determining which activities require permission, the processes in 
place relevant to felling permissions, and the processes in place relevant to 
directions – will together allow the Scottish Ministers to be an effective and 
proportionate regulator. 

The Regulations support several of the National Outcomes that make up Scotland’s 
new National Performance Framework, and contribute to National Indicators linked 
to the Framework: 

• We value, enjoy, protect and enhance our environment.

• We have a globally competitive, entrepreneurial, inclusive and
sustainable economy.

• We have thriving and innovative businesses, with quality jobs and fair
work for everyone.

• We are healthy and active.
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Consultation 

Within Government 
The Regulations have been developed in collaboration with Forestry Commission 
Scotland. Teams responsible for planning policy and appeals have also been 
involved on relevant issues. 

Public Consultation 
In developing these Regulations, the Scottish Government and Forestry Commission 
Scotland have worked closely with stakeholders and individual organisations with an 
interest in the regulation of forestry in Scotland. Engagement with stakeholders 
began in September 2017 in order to determine where improvements could be made 
in the regulation of felling and restocking, and how to ensure a smooth transition 
from the current regime to the new one. This included a workshop on exemptions, 
attendance at Regional Forestry Fora and the national Customer Representatives 
Group, and meetings with individual stakeholders in order to explain the proposals 
and gather views.  

An eight-week consultation ran from 20 August 2018 to 14 October 2018, and 
engagement with stakeholders continued throughout that period. Thirty-seven 
responses were received during consultation, 19 of which were from organisations, 
including Confor, Woodland Trust for Scotland, Scottish Woodlands Ltd and West 
Lothian Council. Non-confidential responses were published on the Scottish 
Government website in November 2018, and an analysis of the consultation 
responses was published in December 2018. 

All associated documents can be found at: 
https://consult.gov.scot/forestry/fellingandrestocking/ 

Consultation respondents accepted the need to have regulation of felling and 
restocking, and were supportive of the proposals being based on the current 
legislation, which will enable continuity for already approved or planned future forest 
management operations. Where respondents highlighted areas of concern they were 
mainly focused on issues relating to the exemptions from the requirement for a 
felling permission, and the application process. The main concerns along with 
mitigation measures have been summarised in the box below: 

Concern Mitigation 

Exemptions: Small Trees  
Concern that the proposal to reduce 
the three separate diameter 
thresholds to one threshold of 8cm 
would reduce the opportunity to thin 
woodlands. 

The Regulations set the diameter 
threshold at 10cm. 

Exemptions: Windblow  
Concern about potential delays in 
being able to clear timber. 

Guidance will set out when a ‘fast 
track’ approval process may be used, 
and provide clarity on the use of 
tolerance tables within long-term 
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forest plans for clearing windblow. 

Exemptions: Volume  
Concern that native pinewoods would 
not be given the same level of 
protection as the proposals set out 
for other native woodlands. 

The Regulations exclude Caledonian 
pinewoods from the volume 
exemption, in line with other native 
woodlands. 

Concern that the volume exemption 
would not provide enough flexibility 
for large landowners. 

Guidance will explain that long-term 
forest plans can provide flexibility e.g 
through the use of tolerance tables.  
Where a long-term forest plan is not in 
place, ten years of thinning approval 
may be gained through the 
submission of a management plan. 

Exemption Dead Trees: 
Concern that the amount of 
deadwood left for biodiversity would 
be reduced by this exemption.  

Guidance will set out in detail what 
this exemption will cover, and include 
reference to the UKFS guidance on 
deadwood. 

Application information 
requirement:  
Concern that providing pre and post 
stocking density for thinning 
operations is not the most efficient 
nor the most accurate way of 
describing what will be done. 

Information requested will relate to the 
proposed ‘thinning intensity’ and can 
be described as either the volume, 
number of trees, or basal area. 

Conditions: 
Concern that future conditions on 
permissions would be more detailed 
and prescriptive than conditions on 
felling licences. 

Guidance will set out the type of 
conditions which will be set as 
standard on most permissions. 

Concern regarding a possible 
requirement in conditions to notify 
Scottish Forestry of an intended 
change in ownership. 

A risk-based approach will be taken to 
registration. Guidance will detail what 
information will be required and how it 
will be used. Information required will 
always be the minimum information 
necessary for the Scottish Ministers to 
take a risk-based approach. 

General:  
Concern that the 2018 Act and the 
proposals refer to Sustainable Forest 
Management where the UK Forestry 
Standard (UKFS) is used to inform 
and direct practice. 

Guidance will indicate clearly that all 
decisions relating to Sustainable 
Forest Management will be based on 
the UKFS. 
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Four of the 37 responses commented on issues relating to the partial BRIA. In 
general, these comments related to the details set out in the table above, desires to 
ensure that the current flexibility in the system is maintained, and that greater 
burdens on the sector are not created. Guidance, which will be in place for the 
Regulations coming into force, will outline the new processes and provide 
reassurance that these processes will not be any more burdensome or time-
consuming for applicants than those under the current regulatory system. 

Business 

In total, 15 businesses and four membership organisations were sent details of the 
proposals, and subsequently contacted to gather information on their views of the 
likely impacts. These organisations ranged in size, geographical location and sector, 
and included small, medium and large wood-processing businesses, forest 
management companies, and private and community landowners, as well as the 
Community Woodlands Association (CWA), Confederation of Forest Industries (UK) 
Ltd (Confor), Scottish Land and Estates (SLE) and the United Kingdom Forest 
Products Association (UKFPA). All organisations were invited to participate in 
engagement activities which included a mixture of face-to face meetings and 
telephone conversations. A total of 15 organisations agreed to participate in this 
engagement process. 

Options 

Option 1 – Do nothing 
An assessment like this usually requires consideration of a ‘do nothing’ option. 

In the case of the regulation of felling and restocking in Scotland, this would mean 
putting no detail into Regulations, and operating solely on the basis of what is in the 
primary legislation, the 2018 Act. 

This was not considered a satisfactory option for the processes associated with 
permissions and directions, as placing some detail in secondary legislation provides 
clarity to all those who interact with the regime. It was also considered unreasonable 
to put no exemptions in place, as that would mean that every tree felled in Scotland 
would require a felling permission, regardless of impact or urgency. This would result 
in a disproportionate and burdensome regulatory system for owners, managers and 
the regulator. 

Option 2 – The Regulations 
The Regulations are based on current exemptions and processes for giving consent 
for felling operations and requiring restocking. Changes from the current exemptions 
and processes have only been made where 

• opportunities to make improvements have been put forward by
stakeholders or

• they are required because of a fundamental change in the primary
legislation (e.g. because Scottish Ministers now have the ability to
serve Temporary Stop Notices for illegal felling).
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Minimising the changes that are made will ensure there is no disruption to ongoing 
and future forest management operations. In addition the “Forestry and Land 
Management (Scotland) Act 2018 (Commencement, Transitional and Savings 
Provisions) Regulations 2019” ensure that the transition between the existing 
regulatory regime and the new one is straightforward for current felling licence 
holders or those with applications pending. 

During the development of these Regulations alternatives were considered, in 
particular in relation to the exemptions proposed. Due to the nature of the potential 
impacts of these alternatives they were explored in greater detail in the Strategic 
Environmental Assessment Environmental Report. Alternatives suggested during 
consultation have been considered, and where possible they have been included in 
the Regulations. Where it has not been possible to include the suggestions made, 
we have considered other ways in which the issues highlighted can be addressed, 
such as through additional detail in supporting guidance documents. 

Sectors and groups affected 
A number of groups have an interest in the forestry sector and could be affected by 
changes to how felling is regulated. Landowners and managers, forestry managers, 
and wood-processing businesses have a direct interest in how forestry is regulated, 
as well as local government and a number of non-governmental organisations 
(NGOs). 

The main group that will be affected by these Regulations are those who are 
currently regulated by the Forestry Commission, those who fell and restock trees in 
Scotland, for the most part commercial foresters.  

In addition, those who manage areas where trees are planted, but are currently 
exempt from the requirement to have a felling licence, will have a particular interest 
in the exemptions. This will include the general public, local authorities, farmers, and 
landowners. Environmental groups will also have an interest in the extent of the 
exemptions. 

Benefits 
It is hard to see what the benefits of having no exemptions and no processes in 
place (Option 1) could be. 

The Regulations (Option 2) should 

• simplify certain aspects of the regime such as some of the exemptions,
compensation process, and appeals process and

• ensure continuity for those whose forestry activities are already
regulated as processes and exemptions are based on what is currently
in place.

Costs 
Option 1 – Do Nothing 

• Having no exemptions in place would lead to resources being required
to apply for felling permission for every tree felled in Scotland. This
would be a burden on forest managers who currently carry out some of
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their management under exemption, but primarily would affect every 
other landowner or manager who may need to fell trees in the course of 
their work. This cost has not been quantified as there is no benefit to 
this approach against which to balance the cost.  

• Having no detail of processes in place in secondary legislation has a
less clear resource burden attached to it. However, less clarity
regarding processes would lead to slower adaptation to any changes
and, potentially, delays in processing applications which would
increase the burden on businesses.

Option 2 – The Regulations 
Some businesses identified areas where there is the potential for an increase in 
costs and these are listed below. No businesses provided a quantification of these 
costs.  

• Some businesses have identified that there will be a requirement for
staff and manager time to adapt to new processes.

• Some businesses have identified that the impacts of the new
processes will not be made clear until the guidance giving more details
on how the regulations will be implemented has been published.

• Some businesses have concerns that there may be increased costs
associated with the requirement to inform Scottish Forestry of an
intended change in ownership, and the subsequent registration
process.

• Some businesses have concerns that the requirement to gain a felling
permission prior to clearing windblow will increase the costs and
complexity of forest management.

• Some businesses have concerns that the transition between the old
and new regulatory regimes could have an impact on ongoing and
future felling operations approved before the 1st April.

Scottish Firms Impact Test  
Views were sought from businesses and forestry membership organisations on the 
impact of the consultation proposals. Most comments were focused on the 
importance of ensuring a smooth transition from the existing regime to the new one, 
the likely costs and benefits to individual businesses of the new regime, and the 
likely impacts on businesses operating in different locations, sectors and at different 
scales. 

In total, 19 questionnaires were sent to businesses and membership organisations, 
(see Annex), and 15 responses were collected via face-to-face meetings and phone 
calls. These discussions indicated that the proposals are not likely to have a 
negative effect on Scottish businesses, as the proposals largely reflect the regulatory 
regime which is currently in place. 

Where impacts on businesses have been identified, they would be minor or time- 
limited as they would be linked to existing businesses adapting to any changes. This 
could mean that small businesses could be affected for longer than larger 
businesses who tend to interact with the regulator more frequently (e.g. by 
submitting more applications over any given time period). Comments included the 
following: 
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• The value in having a ‘fast track’ application process in place to allow
prompt clearance of windblow. Guidance will set out the circumstances
when a ‘fast track’ application process will be used.

• That clarification of the ‘place exemptions’, in particular those relating
to public open spaces and gardens, is welcomed.

• That the volume exemption should include other types of woodland.
Regulations include further protection for native Caledonian pinewoods.

• That there could be an impact if there were significant changes to the
type of conditions imposed on permissions. Guidance will set out the
circumstances when different types of conditions are likely to be used.

In the future, the underlying legislation in Scotland will be different from that applying 
in England and Wales. However, it is unlikely that the Regulations will have an 
impact on organisations working across different parts of the UK, as they are already 
dealing with separate regulatory systems and processes.  

Competition Assessment 
There has been no indication from any organisations contacted that there will be an 
impact on the competitiveness of firms in Scotland, as the Regulations largely reflect 
what is currently in place. 

Consumer Assessment 
There has been no indication from any organisations contacted that there will be an 
impact on the quality, availability or prices of goods or services as the proposals 
largely reflected what is currently in place. The United Kingdom Forest Products 
Association (UKFPA) , which represented the technical and commercial interests of 
processors and British grown timber sector, was contacted to discuss the proposals. 
The Association considered that the proposals would not have an impact on its 
members. 

Test run of business forms 
There are no new business forms contained within the Regulations. 

New forms will be developed in the future as part of the guidance associated with the 
changes. These are not assessed as part of this exercise but will be tested 
appropriately as they are developed.  

Digital Impact Test 
The felling permission application process will follow the same format as the current 
felling licence application process: applications will be submitted on paper forms with 
a paper map and then recorded by Scottish Forestry staff in an IT system to be 
processed. To enable this to happen, a new IT system is being developed and has 
been designed around the minimum information requirements and processes set out 
in the Regulations. In the future, the IT system may be able to accept applications 
online; however, paper forms will continue to be accepted. This will ensure that 
anyone who does not have access to the internet is able to apply. It is unlikely that 
any future developments in technology will have an impact on delivery. 

Legal Aid Impact Test  
These Regulations do not have any impacts on rights to access justice for 
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individuals, through availability of legal aid or possible expenditure from the legal aid 
fund.  

Enforcement, sanctions and monitoring  
Felling will be regulated by Scottish Ministers following 1 April 2019. In practice, this 
will form part of the role of Scottish Forestry, an executive agency of the Scottish 
Government, which is being created from Forestry Commission Scotland, the current 
regulator. 

The 2018 Act provides Scottish Ministers with powers including those to: 

• carry out agreed site visits relating to compliance

• gain entry to property when investigating non-compliance

• ask for information relating to felling or restocking conditions

• register conditions.

Sanctions for non-compliance are set out in the 2018 Act, and include offences of: 

• felling without a permission and not within the terms of an exemption,
direction or notice

• failing to comply with a permission (conditions), direction or notice

• providing false information relating to applications to fell.

Implementation and delivery plan  
It is intended that the 2018 Act will come into force on 1 April 2019. In practice this 
will include: 

• two new executive agencies of the Scottish Government being created
– Scottish Forestry (the forestry regulator) and Forestry and Land
Scotland (manager of the Scottish Ministers’ land known as the
national forest estate)

• new felling and restocking Regulations coming into force

• a new Scottish Forestry Strategy.

Post-implementation review 
We propose to align the post-implementation review to the Scottish Forestry Strategy 
review cycle. This is set out in the 2018 Act, which requires reporting to be carried 
out every three years, and a review at least every nine years. 

Summary and recommendation  
The introduction of the Regulations will allow the Scottish Ministers to regulate the 
felling of forestry in Scotland effectively and proportionately, and to ensure the 
retention of woodland cover and the sustainable management of forests. 

Through the consultation responses, meetings with stakeholders and the Scottish 
Firms Impact Test, we have received support for the continued regulation of felling 
and restocking, and for the new regime based on the current legislation to ensure 
continuity. The approach which we have taken to the transition between the old 
regime and the new one reflects the desire for continuity and minimal disruption. 

There are some concerns relating to the practical implementation and delivery of the 
Regulations. However, guidance will provide greater detail on processes with the aim 
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of giving clarity and reassurance to the forest industry. 

The Business and Regulatory Impact Assessment concludes that the Regulations 
will have no impact on businesses across Scotland. 

This assessment is recommended for Cabinet Secretary clearance and submission 
in support of the Regulations. 
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Declaration and publication  
I have read the Business and Regulatory Impact Assessment and I am satisfied that 
(a) it represents a fair and reasonable view of the expected costs, benefits and
impact of the policy, and (b) that the benefits justify the costs. I am satisfied that
business impact has been assessed with the support of businesses in Scotland.

Signed: 

Date: 06/02/19 

Fergus Ewing  
Cabinet Secretary for the Rural Economy 

Scottish Government Contact point: 
Catherine Murdoch, Forestry Devolution Team futureforestry@gov.scot 

Forestry Commission Scotland Contact point: 
Gail Rogerson, gail.rogerson@forestry.gsi.gov.uk 
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Annex 

Business Regulatory Impact Assessment 
Questions for businesses 

Questions about you: 

Your name or organisation’s name 

Phone number 

Address 

Postcode 

Email 

Questions about your organisation 
1. Please provide a brief description of your business/how you are

involved in forestry in Scotland.  The reason for the question is to

understand how any impacts will specifically relate to your business and to

summarise responses and impact per business/sector.

2. As part of the new processes we will need to create new forms.  Would

you be willing to be contacted about the impacts of the new forms?

3. Which aspects of the proposals are of particular importance to your

organisation?  The reason for the question is to understand which aspects of

the proposals are particularly important to different types of business.

4. Will the proposals have an impact on your organisation? If yes, for each

aspect that you think will have an impact, what costs or benefits would

you anticipate?  The reason for the question is to capture and quantify costs

and benefits to different sizes, scales and structures of business.

Questions about the wider forestry sector 
5. Do you anticipate that the proposals will have an impact on other

forestry businesses which you interact with? (suppliers/market –

numbers, size, scale, location)  Please give details of the impacts for

each proposed regulation which you have identified.  The reason for the

question is to understand if there will be impacts on businesses which we

have not considered or impacts that have not been captured elsewhere.

6. Do you anticipate that the proposals will have differing impacts for

large/small scale organisations?  The reason for the question is to identify if

the proposals will unfairly affect a particular size of business.
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7. Do you anticipate that the proposals will have any impact on those

starting out in your sector (for example new organisations or existing

organisations looking to move into forestry or forest management)?

The reason for the question is to identify any potential impacts on new

businesses/expanding the sector.

8. Would there be different impacts for those that operate in Scotland only

and those that operate across different parts of the UK?  The reason for

the question is to identify if the proposals will have different impacts on

businesses operating within different geographical markets.

Competition Assessment Questions: 
9. Will the proposals directly or indirectly limit the number or range of

suppliers?

10. Will the proposals limit the ability of suppliers to compete?

11. Will the proposals limit suppliers’ incentives to compete vigorously?

12. Will the proposals limit the choices and information available to

consumers?
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Victoria Quay, Edinburgh  EH6 6QQ 

www.gov.scot   
 

Environment and Forestry Directorate 

Natural Resources Division 

The Scottish Government 

A: 3-G South | Victoria Quay | Edinburgh | EH6 6QQ 

T: 0131-244 6544  
E: Catherine.Murdoch@gov.scot   

 

 

 

 
Jenny Goldsmith 
Assistant Clerk to the Rural Economy and 
Connectivity Committee 
Scottish Parliament 
rec.committee@parliament.scot  
 
6 March 2019 
 

 

___ 
Dear Jenny 
 
You recently asked, on behalf of the Rural Economy and Connectivity Committee, for more 
information relating to the regulations made under the Forestry and Land Management 
(Scotland) Act 2018 due to be considered by the Committee later this month. In particular 
you asked whether the current ability to fell 5 cubic metres without a licence (or permission) 
would continue to be available after 1 April 2019, the date on which the new Act and its 
associated secondary legislation come into force.  
 
This forms part of the Forestry (Exemptions) (Scotland) Regulations 2019. The 5 cubic metre 
allowance is maintained in these regulations but would, from 1 April, not apply to felling in 
Caledonian pinewoods or small native woodlands. Applications for permission to fell in those 
areas could still be made, and any decision on those applications would be led by the 
principles of sustainable forest management, as required by the Act itself. 
 
In order to facilitate an understanding of the new Act and its regulations, we have created a 
set of fact sheets addressing some frequently raised issues. I attach the following fact sheets 
to this letter, in the hope that these might be of interest to Committee members: 

 
New felling arrangements: exemptions 
New felling arrangements: permission to fell 
New felling arrangements: registration 
New felling arrangements: transition 
New felling arrangements: unauthorised felling 

 
These fact sheets can also all be found on the Scottish Government website at 
https://www.gov.scot/publications/devolution-of-forestry-factsheets/ 
 
Yours sincerely 
 

 
Catherine Murdoch 
Forestry Devolution Team, Scottish Government 
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Annex D 

Rural Economy and Connectivity Committee 

9 Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/draft: Forestry and Land Management (Scotland) Act 2018
(Consequential Amendments) Regulations 2019 [draft]

Type of Instrument: Draft Affirmative 

Laid Date: 15 February 2019 

Minister to attend the meeting: Yes 

Procedure 

1. The Rural Economy and Connectivity (REC) Committee is lead committee for this
instrument and is required to report to the Parliament on its considerations.

2. Under Rule 10.6.1 (a), these regulations are subject to affirmative resolution
before they can be made. It is for the REC Committee to recommend to the
Parliament whether these draft regulations should be approved.

3. The Cabinet Secretary for the Rural Economy has, by motion (S5M-15922 as set
out in the agenda), proposed that the Committee should recommend the approval
of this instrument.

4. The Cabinet Secretary for the Rural Economy will attend to explain the purpose
and policy objective of the instrument and to answer any questions from
members. He will then (under a subsequent agenda item) be invited to speak to
and move the motion seeking approval. The formal debate on the motion may
last for up to 90 minutes.

5. At the end of the debate, the Committee must decide whether it agrees or
disagrees with the motion, and then report to Parliament accordingly. Such a
report need only be a short statement of the Committee’s recommendations.

Purpose 

6. The policy objective of this instrument is to make changes to various pieces of
primary legislation that are necessary as a consequence of the Forestry and Land
Management (Scotland) Act 2018. The changes that this instrument makes are
as follows:

• National Parks and Access to the Countryside Act 1949: maintains the status
quo

REC/S5/19/9/3

47

http://www.legislation.gov.uk/sdsi/2019/9780111040973/contents
http://www.legislation.gov.uk/sdsi/2019/9780111040973/contents
https://www.parliament.scot/S5_Delegated_Powers/Flowchart_on_Affirmative_SSIs.pdf


• Agriculture Act 1967: maintains exceptions made for Forestry Act 1967 regime
and adds relevant references to the 2018 Act regime.

• Countryside Act 1968: maintains the status quo
• Roads (Scotland) Act 1984: maintains the status quo
• Agriculture Act 1986: maintains the status quo
• Tribunals and Inquiries Act 1992: removes committees appointed under the

1967 Act from the list of groups to which parts of the Act applies.
• Criminal Procedure (Consequential Provisions) (Scotland) Act 1995: removes

the 1967 Act from the list of Acts to which parts of this Act applies.
• Town and Country Planning (Scotland) Act 1997: maintains provisions made

for Forestry Act 1967 regime and adds relevant references to the 2018 Act
regime.

• The Title Conditions (Scotland) Act 2003: removes a reference to the 1967
Act.

7. The Policy Note and instrument are attached and available online at the first link
above. A Business and Regulatory Impact Assessment, and Transposition Note
have not been provided.

Consideration by the Delegated Powers and Law Reform Committee 

8. The Delegated Powers and Law Reform Committee considered this instrument at
its meeting on 26 February 2019 and determined that it did not need to draw the
attention of the Parliament to the instrument on any grounds within its remit.

Recommendation 

The Committee is invited to consider any issues that it wishes to raise in 
reporting to the Parliament on this instrument. 

Clerking Team 
Rural Economy and Connectivity Committee 

March 2019 
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Draft Regulations laid before the Scottish Parliament under section 76(2)(b) of the Forestry and 

Land Management (Scotland) Act 2018 (asp 8), for approval by resolution of the Scottish 

Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 

FORESTRY 

The Forestry and Land Management (Scotland) Act 2018 

(Consequential Amendments) Regulations 2019 

Made - - - - 2019 

Coming into force - - 1st April 2019 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 77(1) and (2) of the Forestry and Land Management (Scotland) Act 2018(a) and all other 

powers enabling them to do so. 

In accordance with section 76(2)(b) of that Act, a draft of this instrument has been laid before and 

approved by resolution of the Scottish Parliament. 

Citation and commencement 

1.—(1) These Regulations may be cited as the Forestry and Land Management (Scotland) Act 

2018 (Consequential Amendments) Regulations 2019. 

(2) These Regulations come into force on 1 April 2019.

National Parks and Access to the Countryside Act 1949 

2.—(1) The National Parks and Access to the Countryside Act 1949(b) is amended as follows. 

(2) For section 16(5)(c) (agreements for management of nature reserves in Scotland and Wales)

substitute— 

“(c) an agreement under this section [to which an owner or limited owner of land or a 

trustee acting under paragraph (b) is a party] may be recorded in the General 

Register of Sasines or (as the case may be) registered in the Land Register of 

Scotland and, on being so recorded or registered, shall be enforceable at the 

instance of Scottish Natural Heritage against any person having an interest in the 

land and against any person deriving title from that person: 

Provided that such an agreement shall not be enforceable against any third party 

who shall have in good faith and for value acquired right (whether title has been 

completed or not) to an interest in the land prior to the agreement being recorded 

(a) 2018 asp 8. 
(b) 1949 c.97. 
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or registered as aforesaid, or against any person deriving title from any such third 

party;”. 

Agriculture Act 1967 

3.—(1) The Agriculture Act 1967(a) is amended as follows. 

(2) For section 52(2)(g) (control of afforestation) substitute—

“(g) to planting required as a condition— 

(i) imposed on the granting of planning permission under the Town and Country

Planning (Scotland) Act 1997 or the Town and Country Planning Act 1990,

(ii) attached to a felling licence granted, or having effect as if granted, under the

Forestry Act 1967, or

(iii) imposed on a felling permission, felling direction, restocking direction,

registered notice to comply, remedial notice or registered remedial notice

under the Forestry and Land Management (Scotland) Act 2018,”,

(3) In section 57(1) (interpretation of Part III), in the definition of “the appropriate forestry

authority” for “and”, where it first appears, substitute “, the Scottish Ministers in relation to”. 

Countryside Act 1968 

4.—(1) The Countryside Act 1968(b) is amended as follows. 

(2) In section 15 (areas of special scientific interest) for subsection (6) substitute—

“(6) This section shall apply to Scotland subject to the following modifications— 

(a) for subsections (4) and (5) substitute—

“(4) An agreement entered into under this section affecting land in Scotland may

be recorded in the General Register of Sasines or (as the case may be) registered in 

the Land Register of Scotland and, on being so recorded or registered, shall be 

enforceable at the instance of Scottish Natural Heritage against any person having an 

interest in the land and against any person deriving title from that person: 

Provided that such an agreement shall not be enforceable against any third party who 

has in good faith and for value acquired right (whether title has been completed or 

not) to an interest in the land prior to the agreement being recorded or registered as 

aforesaid, or against any person deriving title from any such third party. 

(5) In the case of land in Scotland, a liferenter in possession of the land shall have

the power to enter into agreements under this section relating to, or to any part of, the 

land.”, and 

(b) after subsection (5), insert—

“(5A) The Trusts (Scotland) Act 1921 shall have effect as if among the powers

conferred on trustees by section 4 thereof (which relates to the general powers of 

trustees) there were included a power to enter into agreements under this section 

relating to the trust estate or any part thereof.”. 

Roads (Scotland) Act 1984 

5.—(1) The Roads (Scotland) Act 1984(c) is amended as follows. 

(2) In section 46 (agreements for use of land for cattle-grids or by-passes)—

(a) for subsection (3) substitute—

(a) 1967 c.22. 
(b) 1968 c.41. 
(c) 1984 c.54. 
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“(3) An agreement under this section may be recorded in the General Register of Sasines 

or (as the case may be) registered in the Land Register of Scotland and, on being so 

recorded or registered, shall be enforceable at the instance of the roads authority against any 

person having an interest in the land and against any person deriving title from that person: 

Provided that such an agreement shall not be so enforceable against any third party who has 

in good faith and for value acquired right (whether title has been completed or not) to an 

interest in the land prior to the agreement being recorded or registered as aforesaid, or 

against any person deriving title from any such third party.”, 

(b) after subsection (3) insert—

“(4) In the case of land in Scotland, a liferenter in possession of the land shall have the

power to enter into agreements under this section relating to, or to any part of, the land. 

(5) The Trusts (Scotland) Act 1921 shall have effect as if among the powers conferred on

trustees by section 4 thereof (which relates to the general powers of trustees) there were 

included a power to enter into agreements under this section relating to the trust estate or 

any part thereof.”. 

Agriculture Act 1986 

6.—(1) The Agriculture Act 1986(a) is amended as follows. 

(2) For section 18(9) (designation and management of environmentally sensitive areas),

substitute— 

“(9) In the case of land in Scotland, a liferenter in possession of the land shall have the 

power to enter into agreements under subsection (3) above relating to, or to any part of, the 

land.”. 

(3) After subsection (9), insert—

“(9A) The Trusts (Scotland) Act 1921 shall have effect as if among the powers conferred

on trustees by section 4 thereof (which relates to the general powers of trustees) there were

included a power to enter into agreements under this section relating to the trust estate or

any part thereof.”.

Tribunals and Inquiries Act 1992 

7. In the Tribunals and Inquiries Act 1992(b), in schedule 1, Part 1 (Tribunals – General), omit

the entry for “Forestry”. 

Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 

8. In the Criminal Procedure (Consequential Provisions) (Scotland) Act 1995(c) in the table in

schedule 2, Part 3 (fines to be altered other than in accordance with paragraphs 4 and 5 of schedule 

1), omit the entries for “FORESTRY ACT 1967”. 

Town and Country Planning (Scotland) Act 1997 

9.—(1) The Town and Country Planning (Scotland) Act 1997(d) is amended as follows. 

(2) In section 162 (tree preservation: Forestry Commissioners)—

(a) omit subsection (1)(a),

(b) for subsection (2) substitute–

“(2) A relevant plan is—

(a) 1986 c.49. 
(b) 1992 c.53. 
(c) 1995 c.40. 
(d) 1997 c.8. 
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(a) a plan of operations or other working plan approved by the Forestry

Commissioners under—

(i) a forestry dedication agreement within the meaning of section 5 of the

Forestry Act 1967, or

(ii) conditions of a grant or loan made under section 1 of the Forestry Act 1979,

(b) a plan approved by the Scottish Ministers under conditions of financial assistance

provided under section 71 of the Forestry and Land Management (Scotland) Act

2018, provided that the plan relates to the promotion of sustainable forest

management, or

(c) any other plan approved by the Scottish Ministers relating to sustainable forest

management.”,

(c) in subsection (3) after “the Forestry Act 1979” insert “or the Forestry and Land

Management (Scotland) Act 2018”.

(3) In section 166 (compensation in respect of requirement as to replanting of trees)—

(a) in subsection (1)(b) for “Forestry Commissioners decide not to make any grant or loan

under section 1 of the Forestry Act 1979” substitute “Scottish Ministers decide not to

provide financial assistance under section 71 of the Forestry and Land Management

(Scotland) Act 2018”,

(b) in subsection (3) for “Forestry Commissioners” substitute “Scottish Ministers”, and

(c) in subsection (3)(a) for “make such a grant or loan” substitute “provide such financial

assistance”.

The Title Conditions (Scotland) Act 2003 

10. In the Title Conditions (Scotland) Act 2003(a) in section 106 (extinction of real burdens and

servitudes etc. on compulsory acquisition of land) for subsection (4A) substitute— 

“(4A) This section applies to a compulsory purchase order in respect of which notice is 

given under paragraph 3 of schedule 1 of the Acquisition of Land (Authorisation 

Procedure) (Scotland) Act 1947 on or after the day on which section 109 of this Act comes 

into force.”. 

Name 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

(a) 2003 asp 9.  Subsection (4A) was inserted by S.S.I. 2003/503. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made under section 77(1) and (2) of the Forestry and Land Management 

(Scotland) Act 2018 and makes provision for primary legislation in consequence of the 2018 Act. 
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POLICY NOTE 

THE FORESTRY AND LAND MANAGEMENT (SCOTLAND) ACT 2018 

(CONSEQUENTIAL AMENDMENTS) REGULATIONS 2019 

SSI 2019/ 

The above instrument was made in exercise of the powers conferred by section 77(1) and (2) 

of the Forestry and Land Management (Scotland) Act 2018. The instrument is subject to 

affirmative procedure. 

Purpose of the instrument.  

The instrument makes the changes to primary legislation that are necessary as a 

consequence of the Forestry and Land Management (Scotland) Act 2018. 

Policy Objectives 

The Forestry and Land Management (Scotland) Act 2018 was given Royal Assent in May 

2018. The commencement date for the Act, and for all of the instruments that will support its 

commencement, was set for 1 April 2019. 

In this note: 

‘The 2018 Act’ means the Forestry and Land Management (Scotland) Act 2018. 

‘The 1967 Act’ means the Forestry Act 1967. 

‘The 1979 Regulations’ means the Forestry (Felling of trees) Regulations 1979. 

The changes that this instrument makes are as follows: 

• National Parks and Access to the Countryside Act 1949: maintains the status quo

• Agriculture Act 1967: maintains exceptions made for Forestry Act 1967 regime and

adds relevant references to the 2018 Act regime.

• Countryside Act 1968: maintains the status quo

• Roads (Scotland) Act 1984: maintains the status quo

• Agriculture Act 1986: maintains the status quo

• Tribunals and Inquiries Act 1992: removes committees appointed under the 1967 Act

from the list of groups to which parts of the Act applies.

• Criminal Procedure (Consequential Provisions) (Scotland) Act 1995: removes the

1967 Act from the list of Acts to which parts of this Act applies.

• Town and Country Planning (Scotland) Act 1997: maintains provisions made for

Forestry Act 1967 regime and adds relevant references to the 2018 Act regime.

• The Title Conditions (Scotland) Act 2003: removes a reference to the 1967 Act.

Consultation 

No consultation was carried out on the specific provisions in this instrument as the 

consequential Regulations are largely technical They either: 

• preserve the status quo,

• substitute references to the 1967 Act regime with references to the 2018 Act regime or

• supplement references to the 1967 Act regime with references to the 2018 Act regime

to preserve their effect.

Impact Assessments 
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No impact assessments were carried out for this instrument given that the effect of 

consequential amendments is largely to preserve the current position. 

Financial Effects 

The Cabinet Secretary for Rural Economy confirms that no BRIA is necessary as the 

instrument has no financial effects on the Scottish Government, local government or on 

business. 

Scottish Government 

Environment and Forestry Directorate 

February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/49 The Felling (Scotland) Regulations 2019

Type of Instrument: Negative 

Coming into force: 01 April 2019   

Laid Date: 15 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. The instrument sets out detail relating to the regulation of forestry in Scotland, in
particular: applications for permission to fell and how those permissions are
granted; restocking and felling directions; appeals against decisions made by the
Scottish Ministers in regulating forestry in Scotland; and compensation for
permissions refused or Temporary Stop Notices served in error.

3. It forms part of a package of instruments required to support the commencement
of the Forestry and Land Management (Scotland) Act 2018 including the
Forestry (Exemptions) (Scotland) Regulations 2019 and the Forestry and Land
Management (Scotland) Act 2018 (Commencement, Transitional and Savings
Provisions) Regulations 2019.

4. The instrument and Policy Note are attached and available online at the first
above link. A Business and Regulatory Impact Assessment is also attached.
Additional information from the Scottish Government is also provided on the links
below.

• Forestry and Land Management (Scotland) Act 2018: Felling and
Restocking Regulations Data Protections Impact Assessment – Final,

• Regulations on Felling and Restocking Strategic Environmental
Assessment Scoping Report.

Annex E
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Consideration by the Delegated Powers and Law Reform Committee 
 
5. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 5 March 2019. It determined to draw the instrument to the 
attention of parliament on the general reporting ground as it contains drafting 
errors in regulation 4(1) and (2) and welcomed the Scottish Government’s 
proposal to correct the errors by amending the instrument at the earliest possible 
opportunity. Further information can be found in the Delegated Powers and Law 
Reform Committee report linked above.    
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 49 

FORESTRY 

The Felling (Scotland) Regulations 2019 

Made - - - - 13th February 2019 

Laid before the Scottish Parliament 15th February 2019 

Coming into force - - 1st April 2019 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

sections 25(3), 27(8) and (9), 32(1) and (2), 34(6) and (7), 36(8) and (9), 47(1) and (3), 54(6), 

68(2) and (3), 76(3) and 77(1) of the Forestry and Land Management (Scotland) Act 2018(a) and 

all other powers enabling them to do so. 

PART 1 

GENERAL 

Citation, commencement and interpretation 

1.—(1) These Regulations may be cited as the Felling (Scotland) Regulations 2019 and come 

into force on 1 April 2019. 

(2) In these Regulations —

“applicant” means a person who has made an application for felling permission, 

“application for felling permission” means an application made to the Scottish Ministers under 

section 25(1) of the Act, 

“the Act” means the Forestry and Land Management (Scotland) Act 2018, 

“the felling area” means the area of land specified in an application for felling permission 

within which a tree or trees are proposed to be felled, and 

“working day” means a day other than- 

(a) Saturday,

(b) a Sunday, or

(c) a day which is a bank holiday in Scotland under the Banking and Financial Dealings

Act 1971(b).

(a) 2018 asp 8. 
(b) 1971 c.80. 
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PART 2 

APPLICATIONS FOR FELLING PERMISSION 

Applications for felling permission 

2.—(1) The Scottish Ministers may only accept an application for felling permission if it 

contains the information specified in paragraph (2). 

(2) The information is —

(a) the name, address and telephone number of the applicant,

(b) where the applicant is a person mentioned in section 25(2)(b) of the Act(a), the name

and address of the owner of the land,

(c) a map of the felling area,

(d) a statement as to whether or not the felling area is, wholly or partly, within a

conservation area,

(e) the information required by regulation 3,

(f) where felling of more than one species in the felling area is proposed, the size of the

area over which the felling is to occur in relation to each species,

(g) information specifying whether the proposed felling in the felling area involves—

(i) thinning,

(ii) clear felling,

(iii) selective felling,

(iv) coppicing, or

(v) the felling of individual trees,

(h) where thinning is proposed, information indicating—

(i) an estimate of the number of trees before and after thinning has occurred and the

total number of trees to be removed,

(ii) an estimate of the basal area before and after thinning has occurred and the total

basal area to be removed, or

(iii) an estimate of the volume of trees to be removed expressed in m3,

(i) whether the application includes the proposed felling of any trees that are the subject of

a tree preservation order and, if so, information specifying which trees,

(j) the proposed date of the commencement and the projected date of completion of the

felling,

(k) where the application proposes restocking

(i) the type of restocking,

(ii) the species of tree to be used for restocking, and

(iii) the restocking density, or the number of the trees to be replanted in the felling area or

in an area other than the felling area as appropriate, and

(l) where the application does not involve restocking, a statement of the reasons for that.

(3) In this regulation —

“clear felling” means felling most or all of the trees in the felling area, 

(a) An occupier of the land on which the tree is located may apply for permission to fell with the written permission of the 
owner of that land. 

Certified copy from legislation.gov.uk Publishing REC/S5/19/9/3

59



“conservation area” means an area designated as a conservation area under section 61 of the 

Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997(a) (designation of 

conservation areas), 

“type of restocking” means any of the following types of activity— 

(a) replanting in the felling area,

(b) replanting in an area other than the felling area,

(c) natural regeneration in the felling area,

(d) natural regeneration in an area other than the felling area, or

(e) coppice regrowth in the felling area,

“selective felling” means the selected removal of groups of trees, identified in the application 

for felling permission, in the felling area, 

“restocking density” means the number of live trees replanted per hectare in the felling area or 

in an area other than the felling area, 

“thinning” means the removal of selected live trees to improve the growth of the remaining 

trees or for the sustainable management of the woodland, and 

“tree preservation order” means an order made or having effect as if made under section 160 

of the Town and Country Planning (Scotland) Act 1997(b). 

Felling applications: identification of species and coverage 

3.—(1) Where the felling area specified in an application for felling permission consists of trees 

of a species which cover 20% or more of that area (in this regulation, a “main species”), the 

application must identify— 

(a) each main species and the percentage of the area covered by that species,

(b) the percentage of the remainder of the area covered by broadleaves, and

(c) the percentage of the remainder of the area covered by conifers.

(2) Where paragraph (1) does not apply, the application must identify the species of trees to

be felled as either “mixed broadleaves” or “mixed conifers” and the percentage of the felling 

area covered by that species. 

Felling applications: additional information and powers of entry 

4.—(1) The Scottish Ministers may— 

(a) request from the applicant such additional information, and

(b) consult such persons and make such other inquiries,

(c) as they may consider necessary or relevant for the purposes of making a decision on an

application for felling permission.

(2) The Scottish Ministers may at any reasonable time—

(a) enter the felling area with the consent of an owner or occupier of that land, and

(b) take onto the felling area such other persons or such equipment as they consider

necessary,

(c) for the purposes of making a decision on an application for felling permission.

(3) An application for felling permission may be rejected by the Scottish Ministers without

further consideration if— 

(a) 1997 c. 9 
(b) 1997 c. 8 
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(a) the applicant does not supply information that has been requested under paragraph

(1)(a) within such reasonable timescale as the Scottish Ministers may have specified,

or

(b) the Scottish Ministers are unable to access the felling area because consent under

paragraph (2) is not given.

Felling permission: conditions 

5.—(1) The Scottish Minsters may only impose conditions on a felling permission which relate 

to a matter mentioned in paragraph (2). 

(2) The matters are—

(a) avoidance or mitigation of impact on communities or individuals,

(b) avoidance or mitigation of impact on the environment, biodiversity or species,

(c) the retention of, or increase in, woodland cover.

Notification of decisions on applications 

6.—(1) Where the Scottish Ministers make a decision to grant (with or without conditions), or to 

refuse, an application for felling permission they must— 

(a) notify the applicant of the decision, with a statement of the reasons for it, and

(b) inform the applicant of the right of appeal against the decision under section 68(1) of

the Act.

(2) Where the Scottish Ministers make a decision to refuse an application for felling

permission they must inform the applicant of the restriction on making further applications 

provided for by regulation 7. 

Restriction on further applications 

7.—(1) Where the Scottish Ministers have refused an application for felling permission (“the 

original application”), a further application for felling permission may not be made in relation to 

the same circumstances. 

(2) Where an application is made in contravention of paragraph (1), the Scottish Ministers

may reject it without consideration. 

(3) Paragraphs (1) and (2) do not apply where the Scottish Ministers are satisfied that the

applicant has provided further information, in response to the statement of reasons given for the 

refusal of the original application, such as to merit the acceptance of a further application for 

consideration. 

PART 3 

RESTOCKING DIRECTIONS 

Restocking directions: notification 

8.—(1) A restocking direction under section 36(2) of the Act— 

(a) must contain the information specified in paragraph (2), and

(b) may—

(i) specify the species of trees to be planted,

(ii) where more than one species of tree is to be planted specify the percentage, relative

to the total number of trees to be planted, of each species, and

(iii) include conditions.
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(2) The information is—

(a) a description of the area of land to which the restocking direction relates,

(b) the number of trees to be planted,

(c) a completion date in respect of any requirement within the restocking direction, and

(d) the reasons for the restocking direction, by reference to—

(i) the felling of a tree—

(aa) which was not exempt by virtue of section 24 of the Act, and

(bb) which was not carried out in accordance with a felling permission, a felling

direction, a restocking direction, a registered notice to comply, a remedial 

notice or a registered remedial notice(a), or 

(ii) a continuing condition on a felling permission which has not been complied with.

Conditions on a restocking direction 

9.—(1) The Scottish Minsters may only impose conditions on a restocking direction which 

relate to a matter mentioned in paragraph (2). 

(2) The matters are—

(a) avoidance or mitigation of the impact on communities or individuals,

(b) avoidance or mitigation of the impact on the environment, biodiversity or protection of

species, and

(c) the retention of, or increase in, woodland cover.

Restocking directions: restrictions 

10. The Scottish Ministers may not give a restocking direction in connection with the felling of a

tree that was the subject of a tree preservation order where the felling was carried out- 

(a) before 1 April 2019, and

(b) in accordance with the consent of the authority which made the order or the Scottish

Ministers, as the case may be, following a referral under section 15(1)(b) or 15(2)(a) of

the Forestry Act 1967(b).

PART 4 

FELLING DIRECTIONS 

Felling directions 

11.—(1) A felling direction under section 34(2) of the Act must— 

(a) be addressed to the owner of the land on which the trees to be felled are located, and

(b) contain the information specified in paragraph (2).

(2) The information is—

(a) a description of the area of land on which the trees to be felled are located,

(b) the date by which the felling must be completed, and

(c) a statement of the reasons why the felling is required, by reference to one or more of

the following factors—

(a) The terms felling permission, felling direction, restocking direction, registered notice to comply, remedial notice and 
registered remedial notice are defined in section 22 of the 2018 Act. 

(b) 1967 c.10. 
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(i) preventing deterioration or further deterioration in the quality of timber comprised in

the trees,

(ii) improving the growth of other trees, or

(iii) preventing or reducing harm caused by the presence of the trees.

(3) The Scottish Minsters may only impose conditions on a felling direction which relate to a

matter mentioned in paragraph (4). 

(4) The matters are —

(a) avoidance or mitigation of the impact on communities or individuals,

(b) avoidance or mitigation of the impact on the environment, biodiversity and species,

and

(c) the retention of, or increase in, woodland cover.

(5) The Scottish Ministers may not give a felling direction in respect of trees situated in in the

places referred to in regulation 4(b) of the Forestry (Exemptions) (Scotland) Regulations 2019. 

PART 5 

REMEDIAL NOTICES: CONDITIONS 

Remedial notices: conditions 

12.—(1) The Scottish Minsters may only impose conditions on a remedial notice which relate to 

a matter mentioned in paragraph (2). 

(2) The matters are —

(a) avoidance or mitigation of the impact on communities or individuals,

(b) avoidance or mitigation of the impact on the environment, biodiversity and species,

and

(c) the retention of, or increase in, woodland cover.

PART 6 

APPEALS 

Appeals: who may appeal 

13.—(1) An owner or occupier of land who is subject to a decision of a type referred to in 

section 68(1) of the Act may appeal to the Scottish Ministers against that decision. 

(2) In this Part-

(a) the person making an appeal under paragraph (1) is referred to as “the appellant”,

(b) the decision referred to in paragraph (1) is “the relevant decision”.

Appeals: notice of appeal 

14.—(1) To make an appeal, the appellant must send a notice of appeal to the Scottish Ministers 

in accordance with this regulation. 

(2) The notice of appeal must be received by the Scottish Ministers—

(a) in the case of decisions of the types referred to in section 68(1)(a), (b), (e) to (h), (j)

and (k) of the Act, within 40 working days beginning with the date on which notice of

the decision was sent, or
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(b) in the case of decisions of the types referred to in section 68(1)(c), (d) and (i) of the

Act, within 40 working days beginning with the date on which the restocking direction,

felling direction or remedial notice was sent.

(3) The notice of appeal, which must be on a form obtained from the Scottish Ministers, must

include or, as the case may be, be accompanied by— 

(a) the name, address and telephone number of the appellant,

(b) the date of the relevant decision,

(c) the reference number, if any, assigned to the relevant decision,

(d) a copy of the relevant decision, including any statement of reasons and any document

or other material that accompanied that decision,

(e) a statement setting out the full particulars of the appeal, including all submissions and

matters that the appellant considers should be taken into account in determining the

appeal, and

(f) all documents, materials and evidence on which the appellant relies in support of the

appeal.

(4) Where a notice of appeal is received by the Scottish Ministers in relation to a decision of

the type referred to in section 68(1)(a)(ii), (c), (d) or (i) of the Act, the effect of that decision is 

suspended until the appellant is notified of- 

(a) a new decision made by the Scottish Ministers or an appointed person, or

(b) refusal of the appeal,

pursuant to regulation 15 or 16. 

Appeals: determination by the Scottish Ministers 

15.—(1) Following consideration of the material provided under regulation 14(3), the Scottish 

Ministers must— 

(a) determine the appeal by upholding it (whether wholly or partly), or

(b) refer the appeal to be determined by a person appointed by them for that purpose.

(2) If the Scottish Ministers determine the appeal they must substitute a new decision for the

relevant decision. 

(3) For all purposes (including the right to appeal under section 68(1) of the Act), the new

decision is deemed to have been made under the same provision of the Act as the relevant 

decision. 

(4) When making and notifying the new decision, the Scottish Ministers must comply with

any requirement of the Act or regulations made under it that applied to the making and 

notification of the relevant decision. 

Appeals: determination by an appointed person 

16.—(1) Where the Scottish Ministers refer an appeal for determination under regulation 

15(1)(b), they must send to the appointed person- 

(a) all material provided to them by the appellant under regulation 14(3),

(b) in so far as not covered by paragraph (a), a copy of any other material that was before

them when they made the relevant decision,

(c) a note of response to the appeal, setting out all submissions and matters that they

consider should be taken into account in determining the appeal, and

(d) any other documents, materials and evidence that they consider should be taken into

account in determining the appeal.

(2) The Scottish Ministers must, at the same time as sending the material referred to in

paragraph (1) to the appointed person- 
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(a) notify the appellant that they have referred the appeal to the appointed person, and

(b) send a copy of the material referred to in paragraph (1)(b) to (d) to the appellant.

(3) The appointed person must not determine the appeal without first giving the appellant the

opportunity to consider and respond to the material provided to the appellant by the Scottish 

Ministers under paragraph (2)(b). 

(4) The appointed person may decide that the appeal is to be conducted by one of, or by a

combination of, the following procedures:- 

(a) written submissions,

(b) the holding of one or more oral hearings,

(c) an inspection of the land to which the appeal relates,

and may otherwise follow such procedure as the appointed person considers to be conducive to the 

effective and efficient determination of the appeal. 

(5) In determining the appeal the appointed person may decide to-

(a) uphold the appeal (wholly or partly) and refer the matter back to the Scottish Ministers

for reconsideration and a new decision,

(b) uphold the appeal (wholly or partly) and substitute the appointed person’s decision for

the relevant decision, or

(c) refuse the appeal.

(6) For all purposes (including the right to appeal under section 68(1) of the Act), a new

decision made by the Scottish Ministers following reconsideration after referral under 

paragraph (5)(a), or the appointed person’s decision under paragraph 5(b), is deemed to have 

been made under the same provision of the Act as the relevant decision. 

(7) When making and notifying a decision pursuant to paragraph (5)(a) or (b), the Scottish

Ministers, or as the case may be, the appointed person, must comply with any requirement of 

the Act or regulations made under it that applied to the making and notification of the relevant 

decision. 

(8) A decision made under paragraph (5)(b) or (c) is not subject to a right of appeal under

section 68(1) of the Act. 

PART 7 

COMPENSATION 

Refusal of felling permission: compensation 

17.—(1) An applicant who— 

(a) was refused felling permission under section 27(1) of the Act, and

(b) suffered loss in consequence of that refusal,

may claim compensation from the Scottish Ministers under section 32(1) of the Act. 

(2) For the purposes of regulations 17 to 19, a person making a claim under paragraph (1) is

referred to as a “claimant”. 

(3) No compensation is payable in respect of an application for felling permission that has

been rejected under regulation 4(3) or regulation 7(2). 

Refusal of felling permission: notice of claim for compensation 

18.—(1) A claim for compensation under section 32(1) of the Act must be made by giving 

notice of the claim in accordance with this regulation. 
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(2) The claim for compensation must be received by the Scottish Ministers within 12 months

beginning with the date on which notice of the decision to refuse felling permission was sent to 

the applicant under regulation 6(1). 

(3) The claim for compensation, which must be submitted on a form obtained from the

Scottish Ministers, must include or, as the case may be, be accompanied by- 

(a) the name, address and telephone number of the claimant,

(b) a map of the felling area,

(c) a statement setting out the full particulars of the claim by reference to the matters set

out in regulation 19(1) and (2),

(d) any supporting evidence on which the claimant wishes to rely, which must include

evidence that the claimed losses were suffered by the claimant as a result of the

application for felling permission being refused.

Refusal of felling permission: calculation of compensation 

19.—(1) The compensation to which a person may be entitled under section 32(1) of the Act is 

limited to the depreciation in the value of the trees that is attributable to deterioration in the quality 

of the timber comprised therein, over the period referred to in paragraph (2), in consequence of the 

refusal of felling permission. 

(2) Any compensation payable under section 32(1) of the Act must be calculated by reference

to the period beginning with the date that notification of refusal of felling permission under 

regulation 6(1) was sent to the claimant until— 

(a) the date that the claim for compensation was received by the Scottish Ministers, or

(b) if earlier, the date that a felling permission was notified to the claimant following a

successful appeal against that refusal.

(3) In calculating any compensation that may be payable under section 32(1) of the Act, the

Scottish Ministers must- 

(a) take no account of deterioration in the quality of the timber that is attributable to

neglect of the trees after the felling permission was refused, and

(b) ascertain the value of the trees on the basis of current market prices at the date the

claim was received by Scottish Ministers in accordance with regulation 18.

(4) The Scottish Ministers may request from the claimant any information that the Scottish

Ministers consider to be necessary for the purpose of making a determination in relation to 

compensation. 

(5) The claimant must give the Scottish Ministers any information requested under paragraph

(4) within—

(a) a period of 28 working days beginning with the day on which the request was sent to

the claimant, or

(b) such longer period as the Scottish Ministers may notify to the claimant in writing.

(6) If the claimant fails to provide requested information within a timescale required by or

under paragraph (5), the Scottish Ministers may reject the claim for compensation without 

further consideration. 

Temporary stop notice: compensation 

20.—(1) A person who is entitled to claim compensation under section 47(1) of the Act may 

claim compensation from the Scottish Ministers in accordance with regulations 21 and 22. 

(2) For the purposes of regulations 20 to 23, a person making a claim under paragraph (1) is

referred to as a “claimant”. 
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Temporary stop notice: notice of claim for compensation 

21.—(1) A claim for compensation under regulation 20(1) must be received by the Scottish 

Ministers within 12 months beginning with the date that the temporary stop notice was revoked 

under section 45(5) of the Act. 

(2) The claim for compensation, which must be submitted on a form obtained on request

from the Scottish Ministers, must include or, as the case may be, be accompanied by— 

(a) the name, address and telephone number of the claimant,

(b) a map of the felling area,

(c) a statement setting out the full particulars of the claim by reference to the matters set

out in regulation 22(1) and (2), and

(d) any supporting evidence that the claimant wishes to rely on.

Temporary stop notice: calculation of compensation 

22.—(1) The compensation to which a person may be entitled under section 47(1) of the Act is 

limited to losses suffered over the period referred to in paragraph (2) as a consequence of the 

prohibition of felling effected by the temporary stop notice. 

(2) Any compensation payable under section 47(1) of the Act must be calculated by reference

to the period beginning on the date that the temporary stop notice had effect under section 

45(8) of the Act until the date the temporary stop notice was revoked under section 45(5) of the 

Act. 

(3) In calculating any compensation that may be payable under section 47(1) of the Act, the

Scottish Ministers must- 

(a) take no account of deterioration in the quality of the timber that is attributable to

neglect of the trees after the temporary stop notice was sent to the applicant, and

(b) ascertain the value of the trees on the basis of current market prices at the date the

claim was received by the Scottish Ministers in accordance with regulation 21.

(4) The Scottish Ministers may request from the claimant any information that the Scottish

Ministers consider to be necessary for the purpose of making a determination in relation to the 

claim for compensation. 

(5) The claimant must give the Scottish Ministers any information requested under paragraph

(4) within—

(a) a period of 28 working days beginning with the day on which the request was sent to

the claimant, or

(b) such longer period as the Scottish Ministers may notify to the claimant in writing.

(6) If the claimant fails to provide requested information within a timescale required by or

under paragraph (5), the Scottish Ministers may reject the claim for compensation without 

further consideration. 

Determination of questions of disputed compensation 

23. Any question of disputed compensation under this Part is to be determined by the Lands

Tribunal for Scotland. 

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

13th February 2019 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations make provision regarding the regulation of felling in Scotland, pursuant to Part 

4 of the Forestry and Land Management (Scotland) Act 2018. 

Regulations 2 and 3 concern information which must be included in an application for felling 

permission. 

Regulation 4 sets out circumstances where the Scottish Ministers may request additional 

information from the applicant for the purposes of making a decision on the application for felling 

permission. It also sets out circumstances where the Scottish Ministers may enter the felling area. 

Regulation 5 is concerned with conditions on felling permission, and provides that conditions 

imposed on felling permission must relate to certain matters, for example, avoidance or mitigation 

of impact on communities or individuals. 

Regulation 6 contains certain requirements in relation to notifying the applicant of a decision on 

an application for felling permission. 

Regulation 7 is concerned with restrictions on applications for felling permission, where made in 

the same circumstances as a prior application which has been refused. 

Regulation 8 sets out the information to be included in a restocking notice. 

Regulation 9 is concerned with conditions on a restocking notice, and provides that the conditions 

imposed on a restocking notice must relate to certain matters, for example, the avoidance or 

mitigation of impact on communities or individuals. 

Regulations 10 sets out circumstances where a restocking notice may not be given. 

Regulation 11 contains requirements in relation to felling directions such as information which 

must be included in a felling direction and circumstances where a felling direction may not be 

given. Regulation 11 also provides that conditions imposed on a felling direction must relate to 

certain matters, such as the avoidance or mitigation of the impact on communities or individuals. 

Regulation 12 is concerned with conditions on remedial notices, and provides that conditions 

imposed on a remedial notice must relate to certain matters, for example, avoidance or mitigation 

of the impact on communities or individuals. 

Regulations 13 to 16 provide for appeals against relevant decisions. 

Regulations 17 to 19 make provision in relation to claims for compensation for refusal of felling 

permission. 

Regulations 20 to 23 make provision in relation to claims for compensation in respect of 

temporary stop notices. 

A business and regulatory impact has been prepared in relation to these Regulations and placed in 

the Scottish Parliament Information Centre. A copy of this can be obtained from the Scottish 

Government, Victoria Quay, Edinburgh EH6 6QQ. 
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POLICY NOTE 

THE FELLING (SCOTLAND) REGULATIONS 2019 

SSI 2019/49 

The above instrument was made in exercise of the powers conferred by sections 25(3), 27(8) 

and (9), 32(1) and (2), 34(6) and (7), 36(8) and (9), 47(1) and (3), 68(2) and (3), 76(3) and 

77(1) of the Forestry and Land Management (Scotland) Act 2018. The instrument is subject 

to negative procedure. 

Purpose of the instrument 

The instrument sets out detail relating to the regulation of forestry in Scotland, in 

particular: applications for permission to fell and how those permissions are granted; 

restocking and felling directions; appeals against decisions made by the Scottish Ministers 

in regulating forestry in Scotland; and compensation for permissions refused or Temporary 

Stop Notices served in error. 

It forms part of a package of instruments required to support the commencement of the 

Forestry and Land Management (Scotland) Act 2018 including the Forestry (Exemptions) 

(Scotland) Regulations 2019 and the Forestry and Land Management (Scotland) Act 2018 

(Commencement, Transitional and Savings Provisions) Regulations 2019. 

Policy Objectives 

The Forestry and Land Management (Scotland) Act 2018 was given Royal Assent in May 

2018. The commencement date for the Act, and for all of the instruments that will support its 

commencement, was set for 1 April 2019. 

The instrument details how the Scottish Ministers will carry out their regulatory functions 

(the role of forestry regulator will be discharged by Scottish Forestry, an agency of the 

Scottish Ministers) and the processes outlined in it are based on the processes used prior to it 

coming into force, with proposals for change forming part of a consultation (see below). 

The processes detailed in the instrument can be summarised in the following way. 

Applications for permission to fell 

• Minimum information required for applications.

• Site visits if required to complete an application.

• Matters to which conditions can relate.

• How decisions will be notified to applicants.

• Restrictions that apply following the refusal of an application.

Restocking directions 

• How directions will be notified.

• What the directions must contain.

• Matters to which conditions can relate.

• That directions may not be served where felling was in accordance with a Tree

Preservation Order consent.
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Felling directions 

• How directions will be notified. 

• That directions may not be served in places exempt from the felling regime in the 

Forestry (Exemptions) (Scotland) Regulations 2019. 

 

Appeals 

• Who may appeal. 

• How appeals should be notified to the Scottish Ministers. 

• How an initial determination will be made by the Scottish Ministers (a ‘first stage’ or 

‘quick review’) which can uphold the appeal and require the decision to be retaken. 

• How appeals will be determined by an appointed person should the Scottish Ministers 

not uphold the appeal at the previous stage. 

  

Compensation 

• Who may claim compensation following refusal of a permission. 

• How those claims should be made. 

• How that compensation will be calculated. 

• How claims for compensation, following the revocation of a Temporary Stop Notice, 

may be made. 

• How that compensation will be calculated. 

• How disputes regarding compensation claims will be determined. 

 

Consultation  

A public consultation was carried out between 20 August and 14 October 2018. The 

responses were analysed by independent analysts The Lines Between, and a report of their 

analysis is available on the Scottish Government website1. 

 

Responses to the consultation, although small in number, were varied. While the majority of 

the responses focused on a limited number of issues, consensus emerged on very few. The 

analysis covers a broad range of points as it reports on wider responses, for example on issues 

that are dealt with in supporting guidance.  

 

The principal issue raised in relation to this instrument related to the information required in 

an application for a felling permission, specifically for thinning. Respondents suggested that 

the Regulations provided an opportunity to improve the manner in which applicants were 

asked to describe their thinning proposals. The requirement was reviewed in light of these 

comments and was changed to provide greater flexibilty in how thinning operations are 

described. 

 

A full list of those who participated in the consultation and agreed to the release of this 

information, is available on the Scottish Government Consultation Hub2. 

  

Impact Assessments 

A Business and Regulatory Impact Assessment (BRIA), Data Protection Impact Assessment 

(DPIA) and Strategic Environmental Assessment (SEA) have been completed in relation to 

this package of instruments. There are no equality or children's rights and wellbeing impacts 

to consider.  

                                                           
1 https://www.gov.scot/publications/analysis-responses-consultation-regulation-felling-restocking/  
2 https://consult.gov.scot/ (Search ‘Regulation of felling and restocking’) 
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The DPIA concludes that this package of instruments, and the processes that will underpin 

them, complies with the General Data Protection Regulation Principles. 

The SEA predicted that the effects of the new Regulations will largely be ‘minor positive’ in 

nature extending to ‘major positive’ when considering the cumulative effect over the long 

term. The Environmental Assessment (Scotland) Act 2005 also requires the publication of a 

Post-Adoption Statement setting out how the results of the consultation and of the SEA have 

been taken into account. This Statement will be published in due course. 

Financial Effects 

The Business and Regulatory Impact Assessment carried out for this package of instruments 

concluded that there would be some short term impacts of a new regime being brought into 

force as businesses adjusted to any differences. Those impacts could be minimised by 

ensuring that differences between the old and the new regimes were kept to a minimum, as 

well as ensuring that transitional arrangements were put in place for continuity with no 

additional administrative burden (see policy note for the Forestry and Land Management 

(Scotland) Act 2018 (Commencement, Transitional and Savings Provisions) Regulations 

2019). This instrument puts in place new processes that are closely based on the old processes 

in order to keep disruption to a minimum. 

Scottish Government 

Environment and Forestry Directorate 

February 2019 

REC/S5/19/9/3

71



Business and Regulatory Impact Assessment 

Title of Proposal  
Regulation of felling and restocking. 

Purpose and intended effect 

Background 
Felling (and restocking) are currently regulated by the Forestry Commissioners 
according to the Forestry Act 1967 and Regulations made under it. The Forestry and 
Land Management (Scotland) Act 2018 will complete the devolution of forestry to 
Scotland and repeal the Forestry Act 1967 in Scotland. Scottish Ministers will 
become the forestry regulator in Scotland under Part 4 of the Act. A new set of 
Regulations is required in order to set out how the new regulatory regime will 
operate. 

In this Business and Regulatory Impact Assessment, ‘the Regulations’ refers to the 
Forestry (Exemptions) (Scotland) Regulations 2019 and the Forestry (Scotland) 
Regulations 2019, and ‘the 2018 Act’ refers to the Forestry and Land Management 
(Scotland) Act 2018. 

Objective 
The Regulations aim to put in place a fair, transparent and proportionate new 
regulatory regime, using the existing regime as a starting point in order to minimise 
disruption and ensure continuity for business and the regulator. 

Rationale for Government intervention 
Effective and proportionate regulation of forestry is required to maintain appropriate 
woodland cover, and to ensure the sustainable management of Scotland’s forests. 

The Regulations – determining which activities require permission, the processes in 
place relevant to felling permissions, and the processes in place relevant to 
directions – will together allow the Scottish Ministers to be an effective and 
proportionate regulator. 

The Regulations support several of the National Outcomes that make up Scotland’s 
new National Performance Framework, and contribute to National Indicators linked 
to the Framework: 

• We value, enjoy, protect and enhance our environment.

• We have a globally competitive, entrepreneurial, inclusive and
sustainable economy.

• We have thriving and innovative businesses, with quality jobs and fair
work for everyone.

• We are healthy and active.
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Consultation 

Within Government 
The Regulations have been developed in collaboration with Forestry Commission 
Scotland. Teams responsible for planning policy and appeals have also been 
involved on relevant issues. 

Public Consultation 
In developing these Regulations, the Scottish Government and Forestry Commission 
Scotland have worked closely with stakeholders and individual organisations with an 
interest in the regulation of forestry in Scotland. Engagement with stakeholders 
began in September 2017 in order to determine where improvements could be made 
in the regulation of felling and restocking, and how to ensure a smooth transition 
from the current regime to the new one. This included a workshop on exemptions, 
attendance at Regional Forestry Fora and the national Customer Representatives 
Group, and meetings with individual stakeholders in order to explain the proposals 
and gather views.  

An eight-week consultation ran from 20 August 2018 to 14 October 2018, and 
engagement with stakeholders continued throughout that period. Thirty-seven 
responses were received during consultation, 19 of which were from organisations, 
including Confor, Woodland Trust for Scotland, Scottish Woodlands Ltd and West 
Lothian Council. Non-confidential responses were published on the Scottish 
Government website in November 2018, and an analysis of the consultation 
responses was published in December 2018. 

All associated documents can be found at: 
https://consult.gov.scot/forestry/fellingandrestocking/ 

Consultation respondents accepted the need to have regulation of felling and 
restocking, and were supportive of the proposals being based on the current 
legislation, which will enable continuity for already approved or planned future forest 
management operations. Where respondents highlighted areas of concern they were 
mainly focused on issues relating to the exemptions from the requirement for a 
felling permission, and the application process. The main concerns along with 
mitigation measures have been summarised in the box below: 

Concern Mitigation 

Exemptions: Small Trees  
Concern that the proposal to reduce 
the three separate diameter 
thresholds to one threshold of 8cm 
would reduce the opportunity to thin 
woodlands. 

The Regulations set the diameter 
threshold at 10cm. 

Exemptions: Windblow  
Concern about potential delays in 
being able to clear timber. 

Guidance will set out when a ‘fast 
track’ approval process may be used, 
and provide clarity on the use of 
tolerance tables within long-term 
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forest plans for clearing windblow. 

Exemptions: Volume  
Concern that native pinewoods would 
not be given the same level of 
protection as the proposals set out 
for other native woodlands. 

The Regulations exclude Caledonian 
pinewoods from the volume 
exemption, in line with other native 
woodlands. 

Concern that the volume exemption 
would not provide enough flexibility 
for large landowners. 

Guidance will explain that long-term 
forest plans can provide flexibility e.g 
through the use of tolerance tables.  
Where a long-term forest plan is not in 
place, ten years of thinning approval 
may be gained through the 
submission of a management plan. 

Exemption Dead Trees: 
Concern that the amount of 
deadwood left for biodiversity would 
be reduced by this exemption.  

Guidance will set out in detail what 
this exemption will cover, and include 
reference to the UKFS guidance on 
deadwood. 

Application information 
requirement:  
Concern that providing pre and post 
stocking density for thinning 
operations is not the most efficient 
nor the most accurate way of 
describing what will be done. 

Information requested will relate to the 
proposed ‘thinning intensity’ and can 
be described as either the volume, 
number of trees, or basal area. 

Conditions: 
Concern that future conditions on 
permissions would be more detailed 
and prescriptive than conditions on 
felling licences. 

Guidance will set out the type of 
conditions which will be set as 
standard on most permissions. 

Concern regarding a possible 
requirement in conditions to notify 
Scottish Forestry of an intended 
change in ownership. 

A risk-based approach will be taken to 
registration. Guidance will detail what 
information will be required and how it 
will be used. Information required will 
always be the minimum information 
necessary for the Scottish Ministers to 
take a risk-based approach. 

General:  
Concern that the 2018 Act and the 
proposals refer to Sustainable Forest 
Management where the UK Forestry 
Standard (UKFS) is used to inform 
and direct practice. 

Guidance will indicate clearly that all 
decisions relating to Sustainable 
Forest Management will be based on 
the UKFS. 
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Four of the 37 responses commented on issues relating to the partial BRIA. In 
general, these comments related to the details set out in the table above, desires to 
ensure that the current flexibility in the system is maintained, and that greater 
burdens on the sector are not created. Guidance, which will be in place for the 
Regulations coming into force, will outline the new processes and provide 
reassurance that these processes will not be any more burdensome or time-
consuming for applicants than those under the current regulatory system. 

Business 

In total, 15 businesses and four membership organisations were sent details of the 
proposals, and subsequently contacted to gather information on their views of the 
likely impacts. These organisations ranged in size, geographical location and sector, 
and included small, medium and large wood-processing businesses, forest 
management companies, and private and community landowners, as well as the 
Community Woodlands Association (CWA), Confederation of Forest Industries (UK) 
Ltd (Confor), Scottish Land and Estates (SLE) and the United Kingdom Forest 
Products Association (UKFPA). All organisations were invited to participate in 
engagement activities which included a mixture of face-to face meetings and 
telephone conversations. A total of 15 organisations agreed to participate in this 
engagement process. 

Options 

Option 1 – Do nothing 
An assessment like this usually requires consideration of a ‘do nothing’ option. 

In the case of the regulation of felling and restocking in Scotland, this would mean 
putting no detail into Regulations, and operating solely on the basis of what is in the 
primary legislation, the 2018 Act. 

This was not considered a satisfactory option for the processes associated with 
permissions and directions, as placing some detail in secondary legislation provides 
clarity to all those who interact with the regime. It was also considered unreasonable 
to put no exemptions in place, as that would mean that every tree felled in Scotland 
would require a felling permission, regardless of impact or urgency. This would result 
in a disproportionate and burdensome regulatory system for owners, managers and 
the regulator. 

Option 2 – The Regulations 
The Regulations are based on current exemptions and processes for giving consent 
for felling operations and requiring restocking. Changes from the current exemptions 
and processes have only been made where 

• opportunities to make improvements have been put forward by
stakeholders or

• they are required because of a fundamental change in the primary
legislation (e.g. because Scottish Ministers now have the ability to
serve Temporary Stop Notices for illegal felling).
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Minimising the changes that are made will ensure there is no disruption to ongoing 
and future forest management operations. In addition the “Forestry and Land 
Management (Scotland) Act 2018 (Commencement, Transitional and Savings 
Provisions) Regulations 2019” ensure that the transition between the existing 
regulatory regime and the new one is straightforward for current felling licence 
holders or those with applications pending. 

During the development of these Regulations alternatives were considered, in 
particular in relation to the exemptions proposed. Due to the nature of the potential 
impacts of these alternatives they were explored in greater detail in the Strategic 
Environmental Assessment Environmental Report. Alternatives suggested during 
consultation have been considered, and where possible they have been included in 
the Regulations. Where it has not been possible to include the suggestions made, 
we have considered other ways in which the issues highlighted can be addressed, 
such as through additional detail in supporting guidance documents. 

Sectors and groups affected 
A number of groups have an interest in the forestry sector and could be affected by 
changes to how felling is regulated. Landowners and managers, forestry managers, 
and wood-processing businesses have a direct interest in how forestry is regulated, 
as well as local government and a number of non-governmental organisations 
(NGOs). 

The main group that will be affected by these Regulations are those who are 
currently regulated by the Forestry Commission, those who fell and restock trees in 
Scotland, for the most part commercial foresters.  

In addition, those who manage areas where trees are planted, but are currently 
exempt from the requirement to have a felling licence, will have a particular interest 
in the exemptions. This will include the general public, local authorities, farmers, and 
landowners. Environmental groups will also have an interest in the extent of the 
exemptions. 

Benefits 
It is hard to see what the benefits of having no exemptions and no processes in 
place (Option 1) could be. 

The Regulations (Option 2) should 

• simplify certain aspects of the regime such as some of the exemptions,
compensation process, and appeals process and

• ensure continuity for those whose forestry activities are already
regulated as processes and exemptions are based on what is currently
in place.

Costs 
Option 1 – Do Nothing 

• Having no exemptions in place would lead to resources being required
to apply for felling permission for every tree felled in Scotland. This
would be a burden on forest managers who currently carry out some of
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their management under exemption, but primarily would affect every 
other landowner or manager who may need to fell trees in the course of 
their work. This cost has not been quantified as there is no benefit to 
this approach against which to balance the cost.  

• Having no detail of processes in place in secondary legislation has a
less clear resource burden attached to it. However, less clarity
regarding processes would lead to slower adaptation to any changes
and, potentially, delays in processing applications which would
increase the burden on businesses.

Option 2 – The Regulations 
Some businesses identified areas where there is the potential for an increase in 
costs and these are listed below. No businesses provided a quantification of these 
costs.  

• Some businesses have identified that there will be a requirement for
staff and manager time to adapt to new processes.

• Some businesses have identified that the impacts of the new
processes will not be made clear until the guidance giving more details
on how the regulations will be implemented has been published.

• Some businesses have concerns that there may be increased costs
associated with the requirement to inform Scottish Forestry of an
intended change in ownership, and the subsequent registration
process.

• Some businesses have concerns that the requirement to gain a felling
permission prior to clearing windblow will increase the costs and
complexity of forest management.

• Some businesses have concerns that the transition between the old
and new regulatory regimes could have an impact on ongoing and
future felling operations approved before the 1st April.

Scottish Firms Impact Test  
Views were sought from businesses and forestry membership organisations on the 
impact of the consultation proposals. Most comments were focused on the 
importance of ensuring a smooth transition from the existing regime to the new one, 
the likely costs and benefits to individual businesses of the new regime, and the 
likely impacts on businesses operating in different locations, sectors and at different 
scales. 

In total, 19 questionnaires were sent to businesses and membership organisations, 
(see Annex), and 15 responses were collected via face-to-face meetings and phone 
calls. These discussions indicated that the proposals are not likely to have a 
negative effect on Scottish businesses, as the proposals largely reflect the regulatory 
regime which is currently in place. 

Where impacts on businesses have been identified, they would be minor or time- 
limited as they would be linked to existing businesses adapting to any changes. This 
could mean that small businesses could be affected for longer than larger 
businesses who tend to interact with the regulator more frequently (e.g. by 
submitting more applications over any given time period). Comments included the 
following: 
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• The value in having a ‘fast track’ application process in place to allow
prompt clearance of windblow. Guidance will set out the circumstances
when a ‘fast track’ application process will be used.

• That clarification of the ‘place exemptions’, in particular those relating
to public open spaces and gardens, is welcomed.

• That the volume exemption should include other types of woodland.
Regulations include further protection for native Caledonian pinewoods.

• That there could be an impact if there were significant changes to the
type of conditions imposed on permissions. Guidance will set out the
circumstances when different types of conditions are likely to be used.

In the future, the underlying legislation in Scotland will be different from that applying 
in England and Wales. However, it is unlikely that the Regulations will have an 
impact on organisations working across different parts of the UK, as they are already 
dealing with separate regulatory systems and processes.  

Competition Assessment 
There has been no indication from any organisations contacted that there will be an 
impact on the competitiveness of firms in Scotland, as the Regulations largely reflect 
what is currently in place. 

Consumer Assessment 
There has been no indication from any organisations contacted that there will be an 
impact on the quality, availability or prices of goods or services as the proposals 
largely reflected what is currently in place. The United Kingdom Forest Products 
Association (UKFPA) , which represented the technical and commercial interests of 
processors and British grown timber sector, was contacted to discuss the proposals. 
The Association considered that the proposals would not have an impact on its 
members. 

Test run of business forms 
There are no new business forms contained within the Regulations. 

New forms will be developed in the future as part of the guidance associated with the 
changes. These are not assessed as part of this exercise but will be tested 
appropriately as they are developed.  

Digital Impact Test 
The felling permission application process will follow the same format as the current 
felling licence application process: applications will be submitted on paper forms with 
a paper map and then recorded by Scottish Forestry staff in an IT system to be 
processed. To enable this to happen, a new IT system is being developed and has 
been designed around the minimum information requirements and processes set out 
in the Regulations. In the future, the IT system may be able to accept applications 
online; however, paper forms will continue to be accepted. This will ensure that 
anyone who does not have access to the internet is able to apply. It is unlikely that 
any future developments in technology will have an impact on delivery. 

Legal Aid Impact Test  
These Regulations do not have any impacts on rights to access justice for 
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individuals, through availability of legal aid or possible expenditure from the legal aid 
fund.  

Enforcement, sanctions and monitoring  
Felling will be regulated by Scottish Ministers following 1 April 2019. In practice, this 
will form part of the role of Scottish Forestry, an executive agency of the Scottish 
Government, which is being created from Forestry Commission Scotland, the current 
regulator. 

The 2018 Act provides Scottish Ministers with powers including those to: 

• carry out agreed site visits relating to compliance

• gain entry to property when investigating non-compliance

• ask for information relating to felling or restocking conditions

• register conditions.

Sanctions for non-compliance are set out in the 2018 Act, and include offences of: 

• felling without a permission and not within the terms of an exemption,
direction or notice

• failing to comply with a permission (conditions), direction or notice

• providing false information relating to applications to fell.

Implementation and delivery plan  
It is intended that the 2018 Act will come into force on 1 April 2019. In practice this 
will include: 

• two new executive agencies of the Scottish Government being created
– Scottish Forestry (the forestry regulator) and Forestry and Land
Scotland (manager of the Scottish Ministers’ land known as the
national forest estate)

• new felling and restocking Regulations coming into force

• a new Scottish Forestry Strategy.

Post-implementation review 
We propose to align the post-implementation review to the Scottish Forestry Strategy 
review cycle. This is set out in the 2018 Act, which requires reporting to be carried 
out every three years, and a review at least every nine years. 

Summary and recommendation  
The introduction of the Regulations will allow the Scottish Ministers to regulate the 
felling of forestry in Scotland effectively and proportionately, and to ensure the 
retention of woodland cover and the sustainable management of forests. 

Through the consultation responses, meetings with stakeholders and the Scottish 
Firms Impact Test, we have received support for the continued regulation of felling 
and restocking, and for the new regime based on the current legislation to ensure 
continuity. The approach which we have taken to the transition between the old 
regime and the new one reflects the desire for continuity and minimal disruption. 

There are some concerns relating to the practical implementation and delivery of the 
Regulations. However, guidance will provide greater detail on processes with the aim 
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of giving clarity and reassurance to the forest industry. 

The Business and Regulatory Impact Assessment concludes that the Regulations 
will have no impact on businesses across Scotland. 

This assessment is recommended for Cabinet Secretary clearance and submission 
in support of the Regulations. 
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Declaration and publication  
I have read the Business and Regulatory Impact Assessment and I am satisfied that 
(a) it represents a fair and reasonable view of the expected costs, benefits and
impact of the policy, and (b) that the benefits justify the costs. I am satisfied that
business impact has been assessed with the support of businesses in Scotland.

Signed: 

Date: 06/02/19 

Fergus Ewing  
Cabinet Secretary for the Rural Economy 

Scottish Government Contact point: 
Catherine Murdoch, Forestry Devolution Team futureforestry@gov.scot 

Forestry Commission Scotland Contact point: 
Gail Rogerson, gail.rogerson@forestry.gsi.gov.uk 
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Annex 

Business Regulatory Impact Assessment 
Questions for businesses 

Questions about you: 

Your name or organisation’s name 

Phone number 

Address 

Postcode 

Email 

Questions about your organisation 
1. Please provide a brief description of your business/how you are

involved in forestry in Scotland.  The reason for the question is to

understand how any impacts will specifically relate to your business and to

summarise responses and impact per business/sector.

2. As part of the new processes we will need to create new forms.  Would

you be willing to be contacted about the impacts of the new forms?

3. Which aspects of the proposals are of particular importance to your

organisation?  The reason for the question is to understand which aspects of

the proposals are particularly important to different types of business.

4. Will the proposals have an impact on your organisation? If yes, for each

aspect that you think will have an impact, what costs or benefits would

you anticipate?  The reason for the question is to capture and quantify costs

and benefits to different sizes, scales and structures of business.

Questions about the wider forestry sector 
5. Do you anticipate that the proposals will have an impact on other

forestry businesses which you interact with? (suppliers/market –

numbers, size, scale, location)  Please give details of the impacts for

each proposed regulation which you have identified.  The reason for the

question is to understand if there will be impacts on businesses which we

have not considered or impacts that have not been captured elsewhere.

6. Do you anticipate that the proposals will have differing impacts for

large/small scale organisations?  The reason for the question is to identify if

the proposals will unfairly affect a particular size of business.
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7. Do you anticipate that the proposals will have any impact on those

starting out in your sector (for example new organisations or existing

organisations looking to move into forestry or forest management)?

The reason for the question is to identify any potential impacts on new

businesses/expanding the sector.

8. Would there be different impacts for those that operate in Scotland only

and those that operate across different parts of the UK?  The reason for

the question is to identify if the proposals will have different impacts on

businesses operating within different geographical markets.

Competition Assessment Questions: 
9. Will the proposals directly or indirectly limit the number or range of

suppliers?

10. Will the proposals limit the ability of suppliers to compete?

11. Will the proposals limit suppliers’ incentives to compete vigorously?

12. Will the proposals limit the choices and information available to

consumers?
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SI 2019/183: Scotland Act 1998 (Specification of Functions and Transfer of
Property etc.) Order 2019

Type of Instrument: Negative 

Coming into force: The day on which s81 of the Forestry and Land 
Management (Scotland) Act 2018 comes into force.    

Laid Date: 20 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. The instrument forms part of a programme of work to complete the devolution of
forestry following the enactment of the Forestry and Land Management
(Scotland) Act 2018.   It transfers property and liabilities of the Forestry
Commissioners, in so far as they wholly or mainly relate to the exercise of their
functions, in or as regards Scotland, to the Scottish Ministers.

3. It also makes provision for Scottish Ministers to enter into cross-border
arrangements with Ministers of the Crown under which Ministers of the Crown
can exercise specified functions on behalf of the Scottish Ministers.

4. The instrument and Policy Note are attached and available online at the first
above link. No Business and Regulatory Impact Assessment has been provided.

Consideration by the Delegated Powers and Law Reform Committee 

5. The Delegated Powers and Law Reform Committee considered this instrument
at its meeting on 5 March 2019. The Committee determined to draw the
instrument to the attention of the Parliament on reporting ground (i), as there
appears to be defective drafting in article 3(2)(c). They also accepted the

Annex F
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Scottish Government’s assurance that there is no intention for this provision to 
be acted upon and the Government’s proposal to correct the error at the earliest 
possible opportunity. Further information can be found in the Delegated Powers 
and Law Reform Committee report at the link above.  
 
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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S T A T U T O R Y  I N S T R U M E N T S  

2019 No. 183 

CONSTITUTIONAL LAW 

DEVOLUTION, SCOTLAND 

FORESTRY 

The Scotland Act 1998 (Specification of Functions and Transfer 

of Property etc.) Order 2019 

Made - - - - 13th February 2019 

Laid before Parliament 20th February 2019 

Laid before the Scottish Parliament 20th February 2019 

Coming into force in accordance with article 1(2) 

 

At the Court at Buckingham Palace, the 13th day of February 2019     

Present, 

The Queen’s Most Excellent Majesty in Council 

This Order is made by Her Majesty in Council in exercise of the powers conferred upon Her by 

sections 90(2) and (4), 93(3) and 113(4) of the Scotland Act 1998(a) and all other powers enabling 

Her Majesty to do so. 

The Forestry Commissioners have been specified as a cross-border public authority(b). 

Section 81 of the Forestry and Land Management (Scotland) Act 2018(c) provides that the 

functions of the Forestry Commissioners which were exercisable in or as regards Scotland 

immediately before the date on which that section comes into force are no longer exercisable in or 

as regards Scotland. 

In accordance with section 90(5) of the Scotland Act 1998, the Forestry Commissioners were 

consulted prior to a recommendation being made to Her Majesty in Council to make this Order. 

                                                                                                                                            
(a) 1998 c.46; section 93 was amended by the Scotland Act 2012 (c.11), section 23(3). 
(b) For the purposes of the Scotland Act 1998 (c.46) (“the 1998 Act”) “cross-border public authorities” are those bodies, 

government departments, offices or office-holders specified as a cross-border public authority in an Order in Council made 
under section 88(5) of the 1998 Act.  The Forestry Commissioners are so specified in S.I. 1999/1319. 

(c) 2018 asp 8. 
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Accordingly, Her Majesty, by and with the advice of Her Privy Council, makes the following 

Order: 

Citation and commencement 

1.—(1) This Order may be cited as the Scotland Act 1998 (Specification of Functions and 

Transfer of Property etc.) Order 2019. 

(2) This Order comes into force on the day on which section 81 of the Forestry and Land

Management (Scotland) Act 2018 comes into force. 

Interpretation 

2. In this Order—

“the 1967 Act” means the Forestry Act 1967(a);

“the 2018 Act” means the Forestry and Land Management (Scotland) Act 2018;

“the Forestry Commissioners” means the Forestry Commissioners referred to in section 1(1)

of the 1967 Act;

“the transfer date” means the date specified in article 1(2);

“enactment” includes an enactment contained in, or in an instrument made under, an Act of

the Scottish Parliament;

“excepted property” means the property, rights and liabilities specified in the Schedule;

“instrument” includes Royal Charters, Royal Warrants, Orders in Council, Letters Patent,

judgements, decrees, orders, rules, regulations, schemes, byelaws, awards, licences,

authorisations, consents, approvals, contracts and other agreements, memoranda and articles

of association, certificates, deeds and other documents.

Specification of functions 

3.—(1) The functions listed in paragraph (2) are specified for the purposes of section 93(1) of 

the Scotland Act 1998. 

(2) The functions are—

(a) the Scottish Ministers’ functions under the 2018 Act;

(b) the Scottish Ministers’ functions exercisable by or under any order made under the Plant

Health Act 1967(b);

(c) the Scottish Ministers’ functions under section 44 of the Climate Change (Scotland) Act

2009(c) (duties of public bodies relating to climate change);

(d) the Scottish Ministers’ functions under the Forest Reproductive Material (Great Britain)

Regulations 2002(d); and

(e) the Scottish Ministers’ functions under the Plant Health (Fees) (Forestry) (England and

Scotland) Regulations 2015(e).

Transfer of property and liabilities 

4.—(1) On the transfer date there shall transfer to and vest in the Scottish Ministers— 

(a) all rights and interests held by the Forestry Commissioners in—

(i) any land in Scotland;

(a) 1967 c.10. 
(b) 1967 c.8.
(c) 2009 asp 12.
(d) S.I. 2002/3026.
(e) S.I. 2015/350. 
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(ii) any relevant timber;

(iii) any relevant corporeal moveable property;

(iv) any other property which is held, immediately before the transfer date, wholly or

mainly for or in connection with the exercise of the functions of the Forestry

Commissioners in or as regards Scotland;

(b) any liability of the Forestry Commissioners arising wholly or mainly in connection with

the exercise, immediately before the transfer date, of their functions in or as regards

Scotland.

(2) Paragraph (1) does not apply to any right, interest or liability held by the Forestry

Commissioners in respect of the excepted property. 

(3) In this article—

(a) a reference to a right or liability is a reference to a right or liability—

(i) which has arisen or otherwise exists immediately before the transfer date; or

(ii) which arises or otherwise comes into existence on or after the transfer date but does

so in respect of any act or omission of, or in relation to, the Forestry Commissioners

in connection with the exercise of their functions immediately before the transfer

date in or as regards Scotland,

but does not include any right or liability in connection with any contract of employment 

of any employee of the Forestry Commissioners; 

(b) “relevant timber” means timber—

(i) of the type mentioned in section 3(1)(b) and (3) of the 1967 Act; and

(ii) which is held, immediately before the transfer date, wholly or mainly for or in

connection with the exercise of the functions of the Forestry Commissioners in or as

regards Scotland;

(c) “relevant corporeal moveable property” means any corporeal moveable property—

(i) other than relevant timber; and

(ii) which is held, immediately before the transfer date, wholly or mainly for or in

connection with the exercise of the functions of the Forestry Commissioners in or as

regards Scotland.

Consequential and supplementary provision 

5.—(1) So far as may be necessary in consequence of the transfer of any property, right or 

liability under this Order, references to the Forestry Commissioners in any enactment or 

prerogative instrument, or in any other instrument, shall be read as if they were or included 

references to the Scottish Ministers. 

(2) Nothing in this Order shall have the effect of completing the title of the Scottish Ministers to

any right or interest in land transferred by this Order, or to any other right or interest transferred by 

this Order, title to which requires to be completed by recording or registration for the purpose of 

making it a real right. 

(3) Any property to which this Order applies and which would, but for this Order, require—

(a) delivery or possession; or

(b) intimation of its assignation,

in order to complete title to it, shall transfer to and vest in the Scottish Ministers by virtue of this 

Order as if on the transfer date the Scottish Ministers had taken delivery or possession of the 

property, or had intimated its assignation (as the case may be). 
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Transitional and saving provision 

6.—(1) In so far as it relates to, or is connected with, any property, right or liability transferred 

by this Order— 

(a) anything (including legal proceedings) which on the transfer date is in the process of

being done by or in relation to the Forestry Commissioners may be continued by the

Scottish Ministers;

(b) any right that was, immediately before the transfer date, enforceable by or against the

Forestry Commissioners is, on and after the transfer date, to be enforceable by or against

the Scottish Ministers; and

(c) anything done (or having effect as if done) by or in relation to the Forestry

Commissioners has effect on and after the transfer date as if done by or in relation to the

Scottish Ministers.

(2) Despite any provision to the contrary in any instrument—

(a) no additional formalities are required in order for paragraph (1) or article 4 to have full

effect;

(b) no consent, permission or authorisation is required in order for paragraph (1) or article 4

to have full effect;

(c) nothing in paragraph (1) or article 4 triggers any option, right of variation, right of

forfeiture, right of termination, right to payment, right to demand payment or any other

benefit.

(3) This Order does not affect the validity of anything done (or having effect as if done) by or in

relation to the Forestry Commissioners before the transfer date. 

Richard Tilbrook 

Clerk of the Privy Council 
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SCHEDULE Article 2

Excepted property 

Interpretation 

1. In this Schedule—

“grid reference” means Ordnance Survey National Grid reference(a);

“National Forest Estate” has the same meaning as in section 13 of the 2018 Act.

Excepted property 

2.—(1) Standing timber located in Black Crane Cleuch Woodland (grid reference NY593924) 

which has been sold by or on behalf of the Forestry Commissioners prior to the transfer date and 

in relation to which there is a contract of sale concluded prior to the transfer date. 

(2) Felled timber located in Black Crane Cleuch Woodland (grid reference NY593924).

(3) All contractual rights and liabilities held by the Forestry Commissioners in relation to

standing and felled timber located in the Black Crane Cleuch Woodland (grid reference 

NY593924) in respect of which a contract of sale is in place. 

(4) In this paragraph a “contract of sale” means a contract to which the Forestry Commissioners

are a party and which— 

(a) relates to the sale of standing or felled timber situated in Black Crane Cleuch Woodland

(grid reference NY593924) and over which the Forestry Commissioners have,

immediately before the transfer date, the power of disposal;

(b) disposes of the timber mentioned in paragraph (a) by the Forestry Commissioners to

another person or persons; and

(c) is in writing.

3. Tree seed collected by or on behalf of the Forestry Commissioners from the National Forest

Estate prior to 1 April 2018. 

4. Tree seed collected by or on behalf of the Forestry Commissioners from land outwith the

National Forest Estate. 

5. All rights, property, interests and liabilities held by the Forestry Commissioners in Forest

Holidays Group Limited(b). 

6. All rights, property, interests and liabilities held by the Forestry Commissioners in Camping

in the Forest LLP(c). 

(a) The National Grid is the map reference system used on all Ordnance Survey maps to identify the position of a feature.
(b) Registered company number 08159281. 
(c) Registered limited liability partnership number OC370500. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

Section 81 of the Forestry and Land Management Scotland Act 2018 provides that the functions of 

the Forestry Commissioners which are exercisable in or as regards Scotland immediately before 

the date on which that section comes into force are no longer exercisable in or as regards Scotland. 

Section 90 of the Scotland Act 1998 provides that where the Scottish Parliament legislates to 

remove the devolved functions of a cross-border public authority, an Order may be made to 

transfer property and liabilities held by the cross-border public authority. 

This Order provides for the transfer of certain property and liabilities held by the Forestry 

Commissioners to the Scottish Ministers, subject to certain excepted property. The Order also 

specifies particular functions exercisable by the Scottish Ministers for the purposes of section 

93(1) of the Scotland Act 1998. Section 93(1) provides that the Scottish Ministers may make 

arrangements for their specified functions to be exercised by a Minister of the Crown on their 

behalf. 

Article 4 specifies the property and liabilities which will transfer under the Order. 

Articles 5 and 6 make supplementary, consequential, transitional and saving provision. 

The Schedule sets out excepted property which is not subject to transfer under article 4. 

An impact assessment has not been prepared for this instrument because no impact on the private 

or voluntary sector is foreseen. 
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POLICY NOTE 

THE SCOTLAND ACT 1998 (SPECIFICATION OF FUNCTIONS AND TRANSFER 

OF PROPERTY ETC.) ORDER 2019 

SSI 2019/183 

The above instrument was made in exercise of the powers conferred by sections 90, 93, and 

113 of the Scotland Act 1998 (“the 1998 Act”).  The instrument is subject to annulment by 

either House of the UK Parliament and is subject to negative procedure in the Scottish 

Parliament. 

Purpose of the instrument.  The instrument forms part of a programme of work to 

complete the devolution of forestry following the enactment of the Forestry and Land 

Management (Scotland) Act 2018 (“the 2018 Act”).   It transfers property and liabilities of 

the Forestry Commissioners, in so far as they wholly or mainly relate to the exercise of 

their functions, in or as regards Scotland, to the Scottish Ministers.  It also makes provision 

for Scottish Ministers to enter into cross-border arrangements with Ministers of the Crown 

under which Ministers of the Crown can exercise specified functions on behalf of the 

Scottish Ministers.   

Policy Objectives 

The instrument is required following the passing of the 2018 Act which gained Royal Assent 

on 1 May 2018. 

Over the last decade, forestry has been increasingly managed separately by England, Scotland 

and Wales.  In 2013 the functions undertaken by the Forestry Commissioners in Wales were 

transferred to the Welsh Ministers and Natural Resources Wales.  While forestry policy is a 

devolved matter in Scotland, the management of forestry, including of Scotland’s National 

Forest Estate (“NFE”), has to date been undertaken by the Forestry Commissioners, who 

were designated as a cross-border public authority on devolution in 1999.  Selected functions 

continue to operate across Great Britain including functions relating to forestry science and 

research, tree health and common codes and standards. 

This Order, and a section 104 Order which will be laid in the UK Parliament, forms part of 

the programme of work to complete the devolution of forestry to Scotland, following the 

passing of the 2018 Act. Once the Orders and the 2018 Act come into force, the Forestry 

Commissioners will no longer have responsibility for the management of forestry in 

Scotland, which will instead be undertaken by the Scottish Ministers. 

Article 3 enables agency arrangements to be entered into between the Scottish Ministers and 

Secretary of State. While forestry functions and management of the NFE will be fully 

devolved, the Order will enable the Scottish Ministers to enter into arrangements with the 

Secretary of State so that the Secretary of State may exercise the specified functions on the 
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Scottish Ministers’ behalf. This is to avoid duplication of effort by replicating the same 

functions unnecessarily in more than one jurisdiction; to maintain a coordinated approach to 

issues such as the management of plant-based pests and diseases; and to ensure effective and 

sustainable arrangements that suit each administration and which are funded proportionately.  

Provision is also being made by the section 104 Order for similar arrangements to be made 

between the Scottish Ministers and the Welsh Ministers, Natural Resources Wales and the 

Forestry Commissioners. 

The Forestry Commissioners currently hold property and liabilities which should be 

transferred to Scottish Ministers as a consequence of the 2018 Act.  Article 4 accordingly 

provides for the transfer of all property and liabilities held by the Forestry Commissioners 

wholly or mainly for or in connection with the exercise of their functions immediately before 

the date on which section 81 of the 2018 Act comes into force.  Some property is excepted 

from the transfer, and this is set out in the Schedule to the Order. 

It has been agreed between the Scottish Government and the Department for Environment, 

Food and Rural Affairs that all property, rights, liabilities and interests managed by Forest 

Enterprise Scotland and Forestry Commission Scotland, the two parts of the Forestry 

Commission operating solely in Scotland at the point of transfer, will transfer to the Scottish 

Ministers. It has also been agreed that the Forestry Commissioners will retain all property, 

rights, liabilities and interests managed by all other parts of the Forestry Commission, 

including the Forest Research agency, even where they are physically located in Scotland.  

The Forestry Commissioners will also retain the excepted property listed in the Schedule to 

the Order. 

The Order also makes consequential and supplementary provision, as well as transitional and 

savings arrangements. 

Legislative Context 

This Order represents the first use of the power in section 90 of the Scotland Act 1998.  

Section 90 applies if an Act of the Scottish Parliament provides for any functions of a cross-

border public authority to be no longer exercisable in or as regards Scotland.  The Forestry 

Commissioners were designated as a cross-border public authority by the Scotland Act 1998 

(Cross-Border Public Authorities) (Specification) Order 1998 (S.I. 1998/1319).  Section 81 of 

the 2018 Act provides that the functions of the Forestry Commissioners which are exercisable 

in or as regards Scotland immediately before the date on which that section comes into force 

are no longer exercisable in or as regards Scotland.  

The 2018 Act introduces a new legislative framework for the regulation, support and 

development of forestry in Scotland. The 2018 Act confers on the Scottish Ministers powers 

and duties regarding the management of forestry in Scotland and provides that the Forestry 

Commissioners’ functions are no longer exercisable in or as regards Scotland. The 2018 Act 

also repeals the Forestry Act 1967 as it applies to Scotland. 

Consultation 

There has been no general public consultation specific to this Order as it simply allows for 

proposals which were consulted on when the 2018 Act was being prepared to come into 

force.  
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The Forestry Commissioners were consulted on the contents of the Order.  

Impact Assessments 

Impact Assessments have not been prepared for this Order as it has no direct impacts on the 

private or voluntary sectors and creates no additional public sector costs.  

Impact Assessments of the wider legislative devolution programme are being conducted at 

appropriate points during the policy development process and are available on the Scottish 

Government Forestry Devolution webpages1. 

Financial Effects 

A Business and Regulatory Impact Assessment has not been prepared for this Order as the 

instrument has no financial effects on the Scottish Government, local government or on 

business. 

Scottish Government 

Environment and Forestry Directorate 

February 2019 

1 https://www.gov.scot/policies/forestry/ 
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Rural Economy and Connectivity Committee 

9th Meeting, 2018 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/59: Seed and Propagating Material (EU Exit) (Scotland)
(Amendment) Regulations 2019

Type of Instrument: Negative 

Coming into force: Part 1 and 2, on 28 March 2019, Part 3 on Exit 
Day.    

Laid Date: 21 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. To amend the marketing regulations for the following seed and plant propagating
materials–

• The Beet Seeds (Scotland) (No 2) Regulations 2010
• The Cereal Seed (Scotland) Regulations 2005
• The Fodder Plant Seed (Scotland) Regulations 2005
• The Oil and fibre Plant Seed (Scotland) Regulations 2004
• The Vegetable Seed Regulations 1993
• The Seed Potatoes (Scotland) Regulations 2015
• The Marketing of Vegetable Plant Material Regulations 1995
• The Marketing of Ornamental Plant Propagating Material Regulations 1999
• The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations
2017
• The Seed (Licensing and Enforcement etc.) (Scotland) Regulations 2016.

This is to address deficiencies in those regulations arising from the United 
Kingdom’s withdrawal from the European Union in a no deal scenario, to ensure 
that they continue to operate effectively following EU exit. The instrument also 
contains amendments to update provisions in some of the relevant regulations 

Annex G
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before they all become retained EU law on exit day. 
 
3. The Instrument and Policy Note are attached and available online at the above 

link. No Business and Regulatory Impact Assessment has been prepared. 
 

 
Consideration by the Delegated Powers and Law Reform Committee 
 
4. The Delegated Powers and Law Reform Committee will consider this instrument 

at its meeting on 12 March 2019. If it determines that it needs to draw the 
attention of the Parliament to the instrument on any grounds within its 
remit these issues will be promptly highlighted and circulated to members 
before the Rural Economy and Connectivity’s Committee meeting on 13 
March.   
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

REC/S5/19/9/3

96



S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 59 

EXITING THE EUROPEAN UNION 

SEEDS 

The Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) Regulations 2019 

Made - - - - 19th February 2019 

Laid before the Scottish Parliament 21st February 2019 

Coming into force in accordance with regulation 1(1) 

CONTENTS 

PART 1 

INTRODUCTION 

1. Citation, commencement and extent

PART 2 

AMENDMENTS MADE UNDER SECTION 2(2) OF THE EUROPEAN COMMUNITIES 

ACT 1972 

2. The Vegetable Seeds Regulations 1993

3. The Oil and Fibre Plant Seed (Scotland) Regulations 2004

4. The Cereal Seed (Scotland) Regulations 2005

5. The Fodder Plant Seed (Scotland) Regulations 2005

6. The Beet Seed (Scotland) (No. 2) Regulations 2010

7. The Seed Potatoes (Scotland) Regulations 2015

8. The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations

2017

PART 3 

AMENDMENT OF SECONDARY LEGISLATION RELATING TO WITHDRAWAL 

FROM THE EUROPEAN UNION 

9. The Vegetable Seeds Regulations 1993

10. The Marketing of Vegetable Plant Material Regulations 1995

11. The Marketing of Ornamental Plant Propagating Material Regulations 1999

12. The Oil and Fibre Plant Seed (Scotland) Regulations 2004

13. The Cereal Seed (Scotland) Regulations 2005
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14. The Fodder Plant Seed (Scotland) Regulations 2005

15. The Beet Seed (Scotland) (No. 2) Regulations 2010

16. The Seed Potatoes (Scotland) Regulations 2015

17. The Seed (Licensing and Enforcement etc.) (Scotland) Regulations 2016

18. The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations

2017

The Scottish Ministers make these Regulations in exercise of the powers conferred by section 2(2) 

of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2 and paragraph 

21(b) of schedule 7 of the European Union (Withdrawal) Act 2018(b), and all other powers 

enabling them to do so. 

PART 1 

INTRODUCTION 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Seed and Propagating Material (EU Exit) 

(Scotland) (Amendment) Regulations 2019 and come into force as follows— 

(a) as regards this Part and Part 2, on 28 March 2019,

(b) as regards Part 3, on exit day.

(2) These Regulations extend to Scotland only.

PART 2 

AMENDMENTS MADE UNDER SECTION 2(2) OF THE EUROPEAN 

COMMUNITIES ACT 1972 

The Vegetable Seeds Regulations 1993 

2.—(1) The Vegetable Seeds Regulations 1993(c) are amended as follows. 

(2) In regulation 3 (interpretation)—

(a) in paragraph (1)—

(i) in the definition of “Commission Directive 2009/145”, at the end insert “, as

amended by Commission Implementing Directive 2013/45/EU(d)”,

(ii) after the definition of “Conservation Variety” insert—

““Directive 2001/18/EC” means Directive 2001/18/EC of the European Parliament and 

of the Council on the deliberate release into the environment of genetically modified 

(a) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of the schedule of the European 
Union (Amendment) Act 2008 (c.7).  The functions conferred upon the Minister of the Crown under section 2(2), insofar as 
exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act. 
The powers in section 2(2) are exercised in relation to Part 2 of these Regulations. 

(b) 2018 c.16. 
(c) S.I. 1993/2008, amended by S.I. 1996/1452, S.I. 1997/616, S.I. 1999/1863, S.S.I. 2000/250, S.I. 2001/3510, S.S.I.

2007/305, S.S.I. 2010/219, S.S.I. 2010/425, S.I. 2011/1043, S.S.I. 2013/326 and S.S.I. 2016/434. 
(d) OJ L 213, 8.8.2013, p.20.  The definition was inserted by S.S.I. 2010/425.
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organisms and repealing Council Directive 90/220/EEC(a), as last amended by 

Directive (EU) 2015/412(b);”, 

(iii) for the definition of “genetically modified” substitute—

““genetically modified” has the same meaning as it has for the purposes of Directive 

2001/18/EC;”, 

(iv) omit the definition of “Member State”,

(b) in each of paragraphs (3A), (3B) and (3C)(c)—

(i) for “a Member State” in each place where it occurs, substitute “an EEA state”,

(ii) for “that Member State” in each place where it occurs, substitute “that EEA state”.

(3) For regulation 4(2 (seeds to which the regulations apply) substitute—

“(2) These Regulations do not apply to seed intended for export to a country which is not 

an EEA state (other than regulation 6C (certification and labelling for export)).”. 

(4) In regulation 5 (marketing of seeds)—

(a) for “a Member State” in each place where it occurs, substitute “an EEA state”,

(b) in paragraph (3), for “the Fodder Plant Seeds Regulations 1993” substitute “the Fodder

Plant Seed (Scotland) Regulations 2005(d)”,

(c) in paragraph (13), for “that Member State” substitute “that EEA state”,

(d) in paragraph (14), for “Member States” substitute “EEA states”.

(5) In regulation 6A(1)(c) (breeder’s confirmations)(e), for “Member State” substitute “EEA

state”. 

(6) After regulation 6A, insert—

“Importation from outside the European Union

6B. Seed imported from outside the European Union must be labelled with a label 

approved by the Organisation for Economic Cooperation and Development for the varietal 

certification on the control of seed moving in international trade. 

Certification and labelling for export 

6C.—(1) The Scottish Ministers may certify the quality of any seed intended for export. 

(2) Following certification in accordance with paragraph (1), any seed exported must be

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade.”. 

(7) In schedule 4 (requirements for Basic Seed, Certified Seed, Certified Seed of a Conservation

Variety, Standard Seed, Standard Seed of a Conservation Variety and Standard Seed of an 

Amateur Variety), in Part I (Basic Seed and Certified Seed), in paragraph 2(b) (varietal identity 

and varietal purity), for “Member State” substitute “EEA state”. 

(8) In schedule 6 (labels and marking)—

(a) in Part I(A)(a) (official label for a Package of Pre-basic Seed: prescribed contents), in

point 1, for “Member State” substitute “EEA state”,

(a) OJ L 106, 17.04.2001, p.1.  The definition was inserted by S.S.I. 2010/425.
(b) OJ L 68, 13.3.2015, p.1. 
(c) Paragraphs (3A) to (3C) were inserted by S.S.I. 2000/250. 
(d) S.S.I. 2005/329, amended by S.S.I. 2006/313, S.S.I. 2006/448, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I.

2009/330, S.S.I. 2010/219, S.I. 2011/1043, S.S.I. 2012/5, S.S.I. 2013/326, S.S.I. 2016/68, S.S.I. 2016/434 and S.S.I.
2017/384. 

(e) Regulation 6A was inserted by S.I. 1999/1863. 
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(b) in Part I(B)(a) (official label for a Package of Basic Seed or for a Package (Other than a

Small Package) of Certified Seed: prescribed contents), in point 2, for “Member State”

substitute “EEA state”.

The Oil and Fibre Plant Seed (Scotland) Regulations 2004 

3.—(1) The Oil and Fibre Plant Seed (Scotland) Regulations 2004(a) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) at the end of the definition of “the 2004 Commission Decision” insert “, as amended by

Commission Implementing Decision (EU) 2016/320(b)”,

(b) in the definition of “the 2001 Deliberate Release Directive”, for the words from

“amended by” to the end substitute “last amended by Directive (EU) 2015/412(c)”,

(c) in the definition of “EEA State”, at the end insert “, and for the purposes of these

Regulations includes Switzerland”,

(d) in the definition of “Equivalence Decision”, for the words from “amended by” to the end

substitute “last amended by Decision (EU) 2018/1674(d)”,

(e) in the definition of “the Food and Feed Regulation”, at the end insert “, as last amended

by Regulation (EC) No 298/2008 of the European Parliament and of the Council(e)”,

(f) in the definition of “third country”, omit “or Switzerland”.

(3) In regulation 5(2) (seed to which the Regulations apply), after “EEA State” insert “(other

than regulation 13A (certification and labelling for export))”. 

(4) After regulation 6 (marketing of seed) insert—

“Importation from outside the European Union

6A. Seed imported from outside the European Union must be labelled with a label 

approved by the Organisation for Economic Cooperation and Development for the varietal 

certification on the control of seed moving in international trade.”. 

(5) In regulation 8A(10) (exception for test and trial seed)(f), after “Member State” insert “or, as

the case may be, Switzerland”. 

(6) After regulation 13 (requirement for homogeneity) insert—

“Certification and labelling for export

13A.—(1) The Scottish Ministers may certify the quality of any seed intended for export. 

(2) Following certification in accordance with paragraph (1), any seed exported must be

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade.”. 

The Cereal Seed (Scotland) Regulations 2005 

4.—(1) The Cereal Seed (Scotland) Regulations 2005(g) are amended as follows. 

(a) S.S.I. 2004/317, amended by S.S.I. 2006/313, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I. 2010/219, S.I.
2011/1043, S.S.I. 2016/68 and S.S.I. 2016/434. 

(b) OJ L 60, 5.3.2016, p.88.  The definition was inserted by S.S.I. 2007/224. 
(c) OJ L 68, 13.3.2015, p.1. 
(d) OJ L 284, 12.11.2018, p.31. 
(e) OJ L 97, 9.4.2008, p.64. 
(f) Regulation 8A was inserted by S.S.I. 2007/224. 
(g) S.S.I. 2005/328, amended by S.S.I. 2006/313, S.S.I. 2006/448, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I.

2010/219, S.I. 2011/1043, S.S.I. 2016/68 and S.S.I. 2016/434. 
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(2) In regulation 2(1) (interpretation)—

(a) at the end of the definition of “the 2004 Commission Decision”, insert “, as amended by

Commission Implementing Decision (EU) 2016/320(a)”,

(b) in the definition of “the 2001 Deliberate Release Directive”, for the words from

“amended by” to the end substitute “last amended by Directive (EU) 2015/412(b)”,

(c) in the definition of “EEA State”, at the end insert “, and for the purposes of these

Regulations includes Switzerland”,

(d) in the definition of “Equivalence Decision”, for the words from “amended by” to the end

substitute “last amended by Decision (EU) 2018/1674(c)”,

(e) in the definition of “the Food and Feed Regulation”, at the end insert “, as last amended

by Regulation (EC) No 298/2008 of the European Parliament and of the Council(d)”,

(f) in the definition of “third country”, omit “or Switzerland”.

(3) In regulation 5(2) (seed to which the Regulations apply), after “EEA State” insert “(other

than regulation 13A (certification and labelling for export))”. 

(4) After regulation 6 (marketing of seed) insert—

“Importation from outside the European Union

6A. Seed imported from outside the European Union must be labelled with a label 

approved by the Organisation for Economic Cooperation and Development for the varietal 

certification on the control of seed moving in international trade.”. 

(5) In regulation 9A(10) (exception for test and trial seed)(e), after “Member States” insert “or,

as the case may be, Switzerland”. 

(6) After regulation 13 (requirement for homogeneity) insert—

“Certification and labelling for export

13A.—(1) The Scottish Ministers may certify the quality of any seed intended for export. 

(2) Following certification in accordance with paragraph (1), any seed exported must be

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade.”. 

The Fodder Plant Seed (Scotland) Regulations 2005 

5.—(1) The Fodder Plant Seed (Scotland) Regulations 2005(f) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) at the end of the definition of “the 2004 Commission Decision”, insert “, as amended by

Commission Implementing Decision (EU) 2016/320(g)”,

(b) in the definition of “the 2001 Deliberate Release Directive”, for the words from

“amended by” to the end, substitute “last amended by Directive (EU) 2015/412(h)”,

(a) OJ L 60, 5.3.2016, p.88.  The definition was inserted by S.S.I. 2007/224. 
(b) OJ L 68, 13.3.2015, p.1. 
(c) OJ L 284, 12.11.2018, p.31.
(d) OJ L 97, 9.4.2008, p.64. 
(e) Regulation 9A was inserted by S.S.I. 2007/224. 
(f) S.S.I. 2005/329, amended by S.S.I. 2006/313, S.S.I. 2006/448, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I.

2009/330, S.S.I. 2010/219, S.I. 2011/1043, S.S.I. 2012/5, S.S.I. 2013/326, S.S.I. 2016/68, S.S.I. 2016/434 and S.S.I.
2017/384. 

(g) OJ L 60, 5.3.2016, p.88.  The definition was inserted by S.S.I. 2007/224. 
(h) OJ L 68, 13.3.2015, p.1. 
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(c) in the definition of “EEA State”, at the end insert “, and for the purposes of these

Regulations includes Switzerland”,

(d) in the definition of “Equivalence Decision”, for the words from “amended by” to the end

substitute “last amended by Decision (EU) 2018/1674(a)”,

(e) in the definition of “the Food and Feed Regulation”, at the end insert “, as last amended

by Regulation (EC) No 298/2008 of the European Parliament and of the Council(b);”,

(f) in the definition of “third country”, omit “or Switzerland”.

(3) In regulation 5(2) (seed to which the Regulations apply), after “EEA State” insert “(other

than regulation 13A (certification and labelling for export))”. 

(4) After regulation 6 (marketing of seed) insert—

“Importation from outside the European Union

6A. Seed imported from outside the European Union must be labelled with a label 

approved by the Organisation for Economic Cooperation and Development for the varietal 

certification on the control of seed moving in international trade.”. 

(5) In regulation 9A(10) (exception for test and trial seed)(c), after “Member State” insert “or, as

the case may be, Switzerland”. 

(6) After regulation 13 (requirement for homogeneity) insert—

“Certification and labelling for export

13A.—(1) The Scottish Ministers may certify the quality of any seed intended for export. 

(2) Following certification in accordance with paragraph (1), any seed exported must be

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade.”. 

(7) In schedule 6, in paragraph 10 (label for a small EC A or small EC B package of Mixtures),

after “Member State” in each place where it occurs insert “or Switzerland”. 

The Beet Seed (Scotland) (No. 2) Regulations 2010 

6.—(1) The Beet Seed (Scotland) (No. 2) Regulations 2010(d) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) at the end of the definition of “the 2004 Commission Decision”, insert “, as amended by

Commission Implementing Decision (EU) 2016/320(e)”,

(b) at the end of the definition of “the 2001 Deliberate Release Directive” insert “, as last

amended by Directive (EU) 2015/412(f)”,

(c) after the definition of “early movement seed” insert—

““EEA state” for the purposes of these Regulations includes Switzerland,”,

(d) in the definition of “Equivalence Decision”, insert at the end “, as last amended by

Decision (EU) 2018/1674(g)”,

(e) in the definition of “third country”, omit “or Switzerland”.

(a) OJ L 284, 12.11.2018, p.31. 
(b) OJ L 97, 9.4.2008, p.64. 
(c) Regulation 9A was inserted by S.S.I. 2007/224. 
(d) S.S.I. 2010/148, amended by S.S.I. 2011/413, S.I. 2011/1043, S.S.I. 2016/68 and S.S.I. 2016/434. 
(e) OJ L 60, 5.3.2016, p.88. 
(f) OJ L 68, 13.3.2015, p.1. 
(g) OJ L 284, 12.11.2018, p.31.
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(3) In regulation 4(2) (seed to which the Regulations apply), after “European Union” insert

“(other than regulation 14A (certification and labelling for export))”. 

(4) After regulation 6 (marketing of seed) insert—

“Importation from outside the European Union

6A. Seed imported from outside the European Union must be labelled with a label 

approved by the Organisation for Economic Cooperation and Development for the varietal 

certification on the control of seed moving in international trade.”. 

(5) After regulation 14 (marketing of unpacketed seed) insert—

“Certification and labelling for export

14A.—(1) The Scottish Ministers may certify the quality of any seed intended for export. 

(2) Following certification in accordance with paragraph (1), any seed exported must be

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade.”. 

The Seed Potatoes (Scotland) Regulations 2015 

7.—(1) The Seed Potatoes (Scotland) Regulations 2015(a) are amended as follows. 

(2) In regulation 10 (labelling of seed potatoes)—

(a) in paragraph (1), after “package or container of seed potatoes” insert “produced in

Scotland”,

(b) after paragraph (1) insert—

“(1A) Subject to regulation 13, no person may market a package or container of seed

potatoes produced outside Scotland unless— 

(a) there is attached to the outside of the package or container an official label; and

(b) in the case where the label particulars are not indelibly printed on the package or

container or on a wear and tear resistant or adhesive label attached to it, it contains

an official document.”.

The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017 

8.—(1) The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017(b) 

are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) at the end of the definition of “plant variety rights”, insert “or domestic legislation in

countries or territories, other than those forming part of the United Kingdom, that affords

plant variety protection in accordance with UPOV”,

(b) after the definition of “supplier’s document” insert—

““UPOV” means the International Union for the Protection of New Varieties of Plants,

being an intergovernmental organisation established by the International Convention 

for the Protection of New Varieties of Plants(c);”. 

(3) In schedule 4 (registration of varieties), in paragraph 1 (interpretation), omit the definition of

“UPOV”. 

(a) S.S.I. 2015/395, amended by S.S.I. 2016/68, S.S.I. 2016/434 and S.S.I. 2018/391. 
(b) S.S.I. 2017/177. 
(c) UPOV is located at 34, chemin des Colombettes,  CH-1211 Genève 20, Switzerland. 
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PART 3 

AMENDMENT OF SECONDARY LEGISLATION RELATING TO 

WITHDRAWAL FROM THE EUROPEAN UNION 

The Vegetable Seeds Regulations 1993 

9.—(1) The Vegetable Seeds Regulations 1993(a) are amended as follows. 

(2) In regulation 3 (interpretation)—

(a) in paragraph (1)—

(i) at the end of the definition of “additional region”(b), insert “, with Article 13.1 of

that Directive being read as if for the reference to “Member States” in each place

where it occurs there were substituted “the Scottish Ministers”,

(ii) in the definition of “breeder”, in paragraph (a), after “National List or” insert “, at

any time before the end of the period of two years beginning with the day after the

day on which exit day falls,”,

(iii) after the definition of “Conservation Variety”(c) insert—

““country granted equivalence” means a country that has been granted equivalence 

under Council Decision 2003/17/EC on the equivalence of field inspections carried out 

in third countries on seed producing crops and on the equivalence of seed produced in 

third countries(d), as last amended by Decision (EU) 2018/1674(e); 

“Crown Dependency” means any of the Channel Islands or the Isle of Man; 

“the Food and Feed Regulation” means Regulation (EC) No 1829/2003 of the European 

Parliament and of the Council on genetically modified food and feed;”, 

(iv) after the definition of “genetically modified” insert—

““the GMO Regulations” means— 

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(f);

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(g);

(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(h);

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(i);”,

(v) in the definition of “maintainer”, for “the Common Catalogue” in the second place

where it occurs, substitute “entered in the Common Catalogue before the end of the

period of two years beginning with the day after the day on which exit day falls”,

(a) S.I. 1993/2008, amended by S.I. 1996/1452, S.I. 1997/616, S.I. 1999/1863, S.S.I. 2000/250, S.I. 2001/3510, S.S.I.
2007/305, S.S.I. 2010/219, S.S.I. 2010/425, S.I. 2011/1043, S.S.I. 2013/326 and S.S.I. 2016/434, and Part 2 of this 
instrument. 

(b) That definition was inserted by S.S.I. 2010/425. 
(c) That definition was inserted by S.S.I. 2010/425. 
(d) OJ L 8, 14.1.2003, p.10.
(e) OJ L 284, 12.11.2018, p.31. 
(f) S.S.I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, S.I. 2011/1043; S.S.I. 2015/100 and S.S.I. 2019/XXX.
(g) S.I. 2002/2443, as amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
(h) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90).
(i) S.R. 2003 No. 167.
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(vi) in the definition of “maintenance”, for “of the Common Catalogue” substitute “or

entered in the Common Catalogue before the end of the period of two years

beginning with the day after the day on which exit day falls”,

(vii) in the definition of “official post control”(a)—

(aa) for “relevant European Authority” substitute “relevant authority”,

(bb) in paragraph (a) (“control plot”), for “European Authority” in both places

where it occurs substitute “relevant authority”, 

(cc) for paragraph (b) (“European Authority”), substitute—

“(b) “relevant authority” means the competent seed certification authority in the 

relevant part of the United Kingdom or in an EEA state;”, 

(viii) at the end of the definition of “region of origin”, insert—

“, with Article 8.1 of that Directive being read as if— 

(a) in the first sub-paragraph—

(i) for “a Member State accepts”, there were substituted “the Scottish Ministers

accept”,

(ii) for “it shall”, there were substituted “they must”,

(iii) for “It shall”, there were substituted “The Scottish Ministers must”,

(iv) for “Member States”, there were substituted “Scottish Ministers”,

(b) the second sub-paragraph was omitted,”,

(ix) after the definition of “region of origin” insert—

““Regulation (EC) No 1829/2003” means Regulation (EC) No 1829/2003 of the 

European Parliament and of the Council on genetically modified food and feed, as last 

amended by Regulation (EC) No 298/2008 of the European Parliament and of the 

Council,”, 

(b) in each of sub-paragraphs (a) of paragraphs (3A), (3B) and (3C)(b), for “EEA state other

than the United Kingdom” substitute “EEA state before the end of the period of two years

beginning with the day after the day on which exit day falls”.

(3) For regulation 4(2) (seeds to which the regulations apply)(c) substitute—

“(2) These Regulations do not apply to seed intended for export outside the United 

Kingdom (other than regulation 6C (certification and labelling for export)).”. 

(4) In regulation 5 (marketing of seeds)(d)—

(a) in paragraph (1)—

(i) in the opening words—

(aa) for “the Common Catalogue” in the first place where it occurs, substitute

“accepted on to the Common Catalogue at any time before the end of the 

period of two years beginning with the day after the day on which exit day 

falls,”, 

(bb) for “the Common Catalogue” in the second place where it occurs, substitute 

“the National List or accepted on to the Common Catalogue at any time 

before the end of the period of two years beginning with the day after the day 

on which exit day falls,”, 

(ii) in sub-paragraph (b)—

(aa) omit “other than the United Kingdom” in both places where it occurs,

(a) That definition was inserted by S.S.I. 2010/425. 
(b) Paragraphs (3A) to (3C) were inserted by S.S.I. 2000/250.  Those paragraphs are amended by Part 2 of this instrument.
(c) Regulation 4(2) is substituted by Part 2 of this instrument. 
(d) Regulation 5 is amended by Part 2 of this instrument. 
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(bb) after “EEA state” in the second place where it occurs, insert “at any time 

before the end of the period of two years beginning with the day after the day 

on which exit day falls”, 

(iii) in sub-paragraph (bb)(a), for “EEA state other than the United Kingdom” substitute

“EEA state at any time before the end of the period of two years beginning with the

day after the day on which exit day falls”,

(iv) in sub-paragraph (c), for “produced elsewhere than in an EEA state” substitute

“produced outside the United Kingdom”,

(v) after sub-paragraph (d) insert—

“and;

(e) in the case of seeds which have been produced in an EEA state, seeds which—

(i) have otherwise been produced in compliance with the applicable requirements

set out in EU law, including Council Directive 2002/55/EC on the marketing

of vegetable seed(b) and Commission Directive 2009/145; and

(ii) have been imported into Scotland before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(b) for paragraphs (2D) and (2E)(c) substitute—

“(2D) The conditions referred to in paragraph (2C) are that the marketing and release of

the genetically modified material by the applicant has been authorised— 

(a) before the day on which exit day falls, under Part C of Directive 2001/18/EC,

(b) under the Food and Feed Regulation, or

(c) under the GMO Regulations.”,

(c) for paragraph (4) substitute—

“(4) The Scottish Ministers may, by a general licence, authorise a temporary experiment

(the duration of which must not exceed 7 years) seeking improved alternatives to provisions 

of these Regulations and organised in accordance with regulations made under section 

16(5) of the Act.”, 

(d) in paragraph (4A)(d), omit “, by reason only of article 3(1)(a) of Council Directive

70/457/EEC,”,

(e) in paragraph (5), for “from a country other than an EEA state” substitute “from outside

the United Kingdom”,

(f) in paragraph (9A)(e), for “an EEA state other than the United Kingdom” substitute “an

EEA state, at any time before the end of the period of two years beginning with the day

after the day on which exit day falls,”,

(g) in paragraph (9B)(f), for “other than in an EEA state” substitute “outside the United

Kingdom”,

(h) in paragraph (10)—

(i) for “other than an EEA state”, substitute “outside the United Kingdom”,

(ii) for “produced in an EEA state”, substitute “produced in the United Kingdom”,

(i) in paragraph (11), for “the Common Catalogue” substitute “entered in the Common

Catalogue at any time before the end of the period of two years beginning with the day

after the day on which exit day falls”,

(a) Sub-paragraph (bb) was inserted by S.S.I. 2010/425. 
(b) OJ L 193, 20.7.2002, p.33, as last amended by Commission Implementing Directive (EU) 2016/317 (OJ L 60, 5.3.2016, 

p.72). 
(c) Paragraphs (2D) and (2E) were inserted by S.S.I. 2000/250. 
(d) Paragraph (4A) was inserted by S.I. 2001/3510. 
(e) Paragraph (9A) was inserted by S.S.I. 2000/250. 
(f) Paragraph (9B) was inserted by S.S.I. 2000/250. 
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(j) in paragraph (13), for “other than the United Kingdom” substitute “at any time before the

end of the period of two years beginning with the day after the day on which exit day

falls”,

(k) paragraph (14) is omitted.

(5) In regulation 5A (Conservation Varieties)(a), after paragraph (6) insert—

“(6A) For the purposes of paragraph (6), Article 15 of Commission Directive 2009/145 is 

to be read as if— 

(a) “Each Member State shall ensure that,” were omitted,

(b) for “does not exceed”, there were substituted “may not exceed”.”.

(6) For regulation 6A(1)(c) (breeder’s confirmations)(b) substitute—

“(c) shall be made only for seed of a variety for which an application has been made to 

have that variety accepted on to— 

(i) the National List, or

(ii) an equivalent list in an EEA state, before the end of the period of two years

beginning with the day after the day on which exit day falls.”.

(7) For regulation 6B (importation from outside the European Union)(c) substitute—

“Importation into the United Kingdom

6B.—(1) Subject to paragraph (2), seed imported into the United Kingdom must be 

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade. 

(2) Paragraph (1) does not apply to seed imported from an EEA state before the end of the

period of two years beginning with the day after the day on which exit day falls.”. 

(8) In regulation 9 (labelling of packages)—

(a) paragraph (10) is omitted,

(b) in paragraph (12), for “one of the official languages of the Communities” substitute

“English but may also be given in other languages”.

(9) In regulation 9A(8) (labelling of packages – breeder’s confirmation)(d), for “one of the

official languages of the Community” substitute “English but may also be given in other 

languages”. 

(10) After regulation 11 (civil liabilities of sellers of seeds) insert—

“Certification in a Crown Dependency

11A. Any seed certified and labelled in a Crown Dependency under legislation 

recognised by the Scottish Ministers to have equivalent effect to these Regulations may be 

marketed in Scotland. 

Transitional provision for official labels and supplier’s labels on exit day 

11B. A label pre-printed before exit day which at the date on which it was printed was an 

official label or a supplier’s label for the purposes of these Regulations, is to be treated as 

an official label or, as the case may be, a supplier’s label for packages of Basic Seed, 

Certified Seed, Standard Seed, Seed of a Conservation Variety or Standard Seed of an 

Amateur Variety or, as the case may be, small packages of Certified Seed or Standard Seed, 

(a) Regulation 5A was inserted by S.S.I. 2010/425. 
(b) Regulation 6A was inserted by S.I. 1999/1863 and is amended by Part 2 of this instrument. 
(c) Regulation 6B is inserted by Part 2 of this instrument. 
(d) Regulation 9A was inserted by S.I. 1999/1863. 
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for the purposes of any use of that label before the end of the period of two years beginning 

with the day after the day on which exit day falls.”. 

(11) In schedule 4 (requirements for Basic Seed, Certified Seed, Certified Seed of a

Conservation Variety, Standard Seed, Standard Seed of a Conservation Variety and Standard Seed 

of an Amateur Variety), in Part I (Basic Seed and Certified Seed), in paragraph 2 (varietal identity 

and varietal purity)(a)— 

(a) in sub-paragraph (a), after “National List or” insert “, before the end of the period of two

years beginning with the day after the day on which exit day falls,”,

(b) in sub-paragraph (b), for “an equivalent list in another EEA state” substitute “or before

the end of the period of two years beginning with the day after the day on which exit day

falls, an equivalent list in an EEA state”.

(12) In schedule 6 (labels and marking)(b)—

(a) in Part I(A)(a) (official label for a Package of Pre-basic Seed: prescribed contents), in

point 1, for “EEA state or their mark” substitute “country or country initials”,

(b) in Part I(B)(a) (official label for a Package of Basic Seed or for a Package (Other than a

Small Package) of Certified Seed: prescribed contents)—

(i) in point 1, for “EC” substitute “UK”,

(ii) in point 2, for “EEA state or their mark” substitute “country or country initials”,

(iii) in point 11(a), for “the Common Catalogue” substitute “accepted on to the Common

Catalogue at any time before the end of the period of two years beginning with the

day after the day on which exit day falls”,

(c) in Part II(A)(a) (supplier’s label for a Package of Standard Seed, other than a Small

Package: prescribed contents), in point 1, for “EC” substitute “UK”,

(d) in Part III(A)(a) (supplier’s label for a Small Package of Certified Seed: prescribed

contents), in point 1, for “EC” substitute “UK”,

(e) in Part III(B)(a) (supplier’s label for a Small Package of Standard Seed: prescribed

contents), in point 1, for “EC” substitute “UK”,

(f) in Part VI (supplier’s label for a package of seed of a Conservation Variety)(c), in sub-

paragraph (a), for “EU” substitute “UK”,

(g) in Part VII (supplier’s label for a package of Standard Seed of an Amateur Variety)(d), in

sub-paragraph (a), for “EU” substitute “UK”.

The Marketing of Vegetable Plant Material Regulations 1995 

10.—(1) The Marketing of Vegetable Plant Material Regulations 1995(e) is amended as follows. 

(2) In regulation 3(2)(a) (plant material to which these Regulations apply), for “European

Union” substitute “United Kingdom”. 

(3) In regulation 5(d)(ii) (quality requirements for plant material), after “it” insert “is marketed

before the end of the period of two years beginning with the day after the day on which exit day 

falls and”. 

(4) In regulation 8 (information to accompany plant material)(f)—

(a) in paragraph (2), for “Council Directive 2000/29/EC” substitute “the Plant Health

(Scotland) Order 2005(g),

(b) omit paragraph (5).

(a) Paragraph 2 is amended by Part 2 of this instrument. 
(b) Schedule 6 is amended by Part 2 of this instrument. 
(c) Part VI was inserted by S.S.I. 2010/425. 
(d) Part VII was inserted by S.S.I. 2010/425. 
(e) S.I. 1995/2652, as relevantly amended by S.S.I. 2007/133, S.I. 2011/1043, S.S.I. 2014/111 and S.S.I. 2018/391. 
(f) As last amended by S.S.I. 2018/391.
(g) S.S.I. 2005/613, as last amended by S.S.I. 2019/XXX. 
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(5) In regulation 11(2) (powers of inspectors), omit “representatives of the European

Commission and”. 

(6) In schedule 2 (content of supplier’s document)—

(a) in Part A (information to appear on a supplier’s document)—

(i) in paragraph 1, for “EC” substitute “UK”,

(ii) omit paragraph 2,

(iii) in paragraph 3, insert at the end “and its abbreviated country code”,

(b) in Part B (information to accompany a plant passport which constitutes a supplier’s

document)—

(i) in paragraph 1, for “EC” substitute “UK”,

(ii) in paragraph 2, insert at the end “and its abbreviated country code”.

The Marketing of Ornamental Plant Propagating Material Regulations 1999 

11.—(1) The Marketing of Ornamental Plant Propagating Material Regulations 1999(a) are 

amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) omit the definitions of “Directive 98/56/EC”, “Directive 2000/29/EC”(b), “Regulation

2100/94” and “third country”,

(b) after the definition of “propagation” insert—

““responsible official body” means—

(a) in relation to propagating material produced in Scotland, the Scottish Ministers,

(b) in relation to propagating material produced in a country or territory outside

Scotland, the body responsible for the quality of that material in that country or

territory;”,

(c) in the definition of “supplier”—

(i) for “from third countries”, substitute “into the United Kingdom”,

(ii) after that definition omit “and”.

(3) In regulation 3(2)(a) (marketing requirements and exceptions), for “to third countries”

substitute “from the United Kingdom”. 

(4) In regulation 6A (further provisions relating to propagating material of Palmae)(c)—

(a) in paragraph (3), omit “within the EU”,

(b) in paragraph (4)—

(i) omit “and” before the definition of “responsible official body”,

(ii) omit the definition of “responsible official body”.

(5) In regulation 9(2) (information on propagating material), for “Directive 2000/29/EC”

substitute “the Plant Health (Scotland) Order 2005(d)”. 

(6) In regulation 11(1) (description of propagating material)—

(a) in sub-paragraph (a), omit “Community plant variety rights pursuant to Regulation

2100/94 or”,

(a) S.I. 1999/1801, as relevantly amended by S.I. 2011/1043 and S.S.I. 2018/284. 
(b) The definition was inserted by S.S.I. 2018/284. 
(c) Regulation 6A was inserted by S.S.I. 2018/284. 
(d) S.S.I. 2005/613, as last amended by S.S.I. 2019/XXX. 
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(b) in sub-paragraph (c)(iii), for the words from “Community plant variety rights” to the end

substitute “plant breeders’ right in respect of the variety under the Plant Varieties Act

1997(a)”.

(7) In regulation 12 (propagating material produced in third countries)—

(a) in the heading, for “in third countries” substitute “outside the United Kingdom”,

(b) in paragraph (1)—

(i) for “from a third country” substitute “into the United Kingdom”,

(ii) for “Directive 98/56/EC” substitute “these Regulations”,

(c) in each of paragraphs (2) and (4)—

(i) insert at the beginning, “Subject to paragraph (5),”,

(ii) omit “from a third country”,

(d) after paragraph (4) insert—

“(5) Paragraphs (2) and (4) do not apply to suppliers importing propagating material

produced— 

(a) in the European Union, before the end of the period of two years beginning with

the day after the day on which exit day falls, or

(b) in the Channel Islands or the Isle of Man.”.

(8) In schedule 1 (information to appear on a supplier’s label or other document)—

(a) in paragraph 1, for “EC” substitute “UK”,

(b) omit paragraph 2,

(c) in paragraph 3, at the end insert “and its abbreviated country code”,

(d) in paragraph 10, for “from a third country” substitute “into the United Kingdom”.

The Oil and Fibre Plant Seed (Scotland) Regulations 2004 

12.—(1) The Oil and Fibre Plant Seed (Scotland) Regulations 2004(b) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) omit the definition of “Annex V(C) document”,

(b) in the definition of “blended seed lot”, omit “or Annex I (crop conditions) of the Oil and

Fibre Plant Seed Directive”,

(c) in the definition of “breeder”, after “UK National List or” insert “at any time before the

end of the period of two years beginning with the day after the day on which exit day

falls, the”,

(d) in the definition of “bulked seed lot”, omit “or Annex I (crop conditions) of the Oil and

Fibre Plant Seed Directive”,

(e) omit the definition of “the Common Catalogue Directive”,

(f) in the definition of “control plot”, for “European” in both places where it occurs

substitute “National”,

(g) after the definition of “control plot” insert—

““country granted equivalence” means a country that has been granted equivalence

under the Equivalence Decision; 

“Crown Dependency” means any of the Channel Islands or the Isle of Man;”, 

(a) 1997 c.66. 
(b) S.S.I. 2004/317, amended by S.S.I. 2006/313, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I. 2010/219, S.I.

2011/1043, S.S.I. 2016/68, S.S.I. 2016/434 and Part 2 of this instrument. 
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(h) in the definition of “EEA State”, omit “and, for the purposes of these Regulations,

includes Switzerland”(a),

(i) in the definition of “European Authority”, for “an EEA State other than the United

Kingdom” substitute “a European Single Market State”,

(j) in the definition of “by a European Authority”, for “an EEA State other than the United

Kingdom” substitute “a European Single Market State”,

(k) after the definition of “European Authority” insert—

““European Single Market State” means an EEA State or Switzerland;”,

(l) after the definition of “genetically modified” insert—

““the GMO Regulations” means—

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(b);

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(c);

(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(d);

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(e);”,

(m) in the definition of “licensed EC crop inspector”—

(i) for “an EEA State other than the United Kingdom” substitute “a European Single

Market State”,

(ii) for “EEA” substitute “European Single Market”.

(3) In regulation 3 (definitions of seed categories)—

(a) in the definition of “Pre-basic Seed”, for paragraph (c) substitute—

“(c) has been—

(i) officially certified, or confirmed by the Scottish Ministers by means of a

breeder’s confirmation, as satisfying the conditions specified in paragraphs (a)

or (b) and the requirements for Basic Seed specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) or (b) and the applicable

requirements for Basic Seed in the relevant part of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) or (b) and the requirements for Basic Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Oil and Fibre Plant

Seed Directive;”,

(b) in the definition of “Basic Seed”, for paragraph (d) substitute—

“(d) has been—

(i) officially certified, or confirmed by the Scottish Ministers by means of a

breeder’s confirmation, as satisfying the conditions specified in paragraphs

(a), (b) or (c) and the requirements for Basic Seed specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a), (b) or (c) and the

(a) See the amendment to the definition of “EEA State” in Part 2 of this instrument. 
(b) S.S.I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, S.I. 2011/1043; S.S.I. 2015/100 and S.S.I. 2019/XXX.
(c) S.I. 2002/2443, amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
(d) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90).
(e) S.R. 2003 No. 167. 
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applicable requirements for Basic Seed in the relevant part of the United 

Kingdom; or 

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a), (b) or (c) and the requirements for Basic Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Oil and Fibre Plant

Seed Directive;”,

(c) in the definition of “Certified Seed”, for paragraph (c) substitute—

“(c) has been—

(i) officially certified as satisfying the conditions specified in paragraphs (a) and

(b) and the requirements for Certified Seed specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed in the relevant part of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Oil and Fibre Plant

Seed Directive;”,

(d) in the definition of “Certified Seed of the First Generation”, for paragraph (c) substitute—

“(c) has been—

(i) officially certified as satisfying the conditions specified in paragraphs (a) and

(b) and the requirements for Certified Seed of the First Generation specified in

Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed of the First Generation in the relevant part of

the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed of the First

Generation specified in Annexes I (crop conditions) and II (seed conditions)

of the Oil and Fibre Plant Seed Directive;”,

(e) in the definition of “Certified Seed of the Second Generation”—

(i) for paragraph (a)(iii) substitute—

“(iii) has been—

(aa) officially certified as satisfying the conditions specified in sub-

paragraphs (i) and (ii) and the requirements for Certified Seed of the 

Second Generation specified in Schedule 4; 

(bb) certified by a National Authority other than the Scottish Ministers as 

satisfying the conditions specified in sub-paragraphs (i) and (ii) and the 

applicable requirements for Certified Seed of the Second Generation in 

the relevant part of the United Kingdom; or 

(cc) before the end of the period of two years beginning with the day after

the day on which exit day falls, certified by the competent seed

certification authority of a European Single Market State as satisfying

the conditions specified in sub-paragraphs (i) and (ii) and the

requirements for Certified Seed of the Second Generation specified in
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Annexes I (crop conditions) and II (seed conditions) of the Oil and 

Fibre Plant Seed Directive;”, 

(ii) for paragraph (b)(iii) substitute—

“(iii) has been—

(aa) officially certified as satisfying the conditions specified in sub-

paragraphs (i) and (ii) and the requirements for Certified Seed of the 

Second Generation specified in Schedule 4; 

(bb) certified by a National Authority other than the Scottish Ministers as 

satisfying the conditions specified in sub-paragraphs (i) and (ii) and the 

applicable requirements for Certified Seed of the Second Generation in 

the relevant part of the United Kingdom; or 

(cc) before the end of the period of two years beginning with the day after

the day on which exit day falls, certified by the competent seed

certification authority of a European Single Market State as satisfying

the conditions specified in sub-paragraphs (i) and (ii) and the

requirements for Certified Seed of the Second Generation specified in

Annexes I (crop conditions) and II (seed conditions) of the Oil and

Fibre Plant Seed Directive;”,

(f) in the definition of “Certified Seed of the Third Generation”, for paragraph (c)

substitute—

“(c) has been— 

(i) officially certified as satisfying the conditions specified in paragraphs (a) and

(b) and the requirements for Certified Seed of the Third Generation specified

in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed of the Third Generation in the relevant part of

the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed of the Third

Generation specified in Annexes I (crop conditions) and II (seed conditions)

of the Oil and Fibre Plant Seed Directive;”,

(g) in the definition of “Commercial Seed”, for paragraph (b) substitute—

“(b) has been—

(i) officially certified as satisfying the conditions specified in paragraph (a) and

the requirements for Commercial Seed specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraph (a) and the applicable

requirements for Commercial Seed in the relevant part of the United

Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraph (a) and the requirements for Commercial Seed specified in Annex

II (seed conditions) of the Oil and Fibre Plant Seed Directive;”.
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(4) For regulation 5(2) (seed to which the Regulations apply)(a), substitute—

“(2) These Regulations do not apply to seed intended for export outside the United 

Kingdom (other than regulation 13A (certification and labelling for export)).”. 

(5) In regulation 6 (marketing of seed)—

(a) in paragraph (1)—

(i) after sub-paragraph (a), omit “and”,

(ii) in sub-paragraph (b)(ii), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls,”,

(iii) after sub-paragraph (b)(iii), insert—

“; and 

(c) in the case of seed which has been produced in a European Single Market State,

it—

(i) has otherwise been produced in compliance with the applicable requirements

set out in EU law, including the Oil and Fibre Plant Seed Directive and

Commission Directive 2008/62, and

(ii) has been imported into Scotland before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(b) in paragraph (5), for “a country which is not an EEA State” substitute “outside the United

Kingdom”,

(c) after paragraph (5), insert—

“(6) Paragraph (5) does not apply to seed imported into Scotland from a European Single

Market State before the end of the period of two years beginning with the day after the day 

on which exit day falls.”. 

(6) For regulation 6A (importation from outside the European Union)(b) substitute—

“Importation into the United Kingdom

6A.—(1) Subject to paragraph (2), seed imported into the United Kingdom must be 

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade. 

(2) Paragraph (1) does not apply to seed imported from a European Single Market State

before the end of the period of two years beginning with the day after the day on which exit 

day falls.”. 

(7) In regulation 8 (exception for scientific purposes or selection work)—

(a) for paragraph (1)(b), substitute—

“(b) an authorisation has been granted to the producer in respect of small quantities of

seed for scientific purposes or selection work— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom; or

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 6(1)(a) of the Oil

and Fibre Plant Seed Directive.”,

(a) Regulation 5(2) is amended, and regulation 13A is inserted, by Part 2 of this instrument. 
(b) Regulation 6A is inserted by Part 2 of this instrument. 
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(b) for paragraph (4), substitute—

“(4) The Scottish Ministers may only grant an authorisation under this regulation in

respect of a genetically modified variety if the marketing and release of the genetically 

modified material by the applicant has been authorised— 

(a) before the day on which exit day falls, under Part C of the 2001 Deliberate Release

Directive,

(b) under the Food and Feed Regulation, or

(c) under the GMO Regulations.”.

(8) In regulation 8A (exception for test and trial seed)(a)—

(a) for paragraph (1) substitute—

“(1) Regulation 6(1)(b) does not apply to the marketing by a producer of seed for test and

trial purposes in accordance with— 

(a) a tests and trials authorisation; or

(b) an authorisation which has been granted to the producer—

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 6(1)(b) of the Oil

and Fibre Plant Seed Directive.”,

(b) in paragraph (4), for sub-paragraph (b) substitute—

“(b) in the case of seed of a genetically modified variety, the marketing and release of

the genetically modified material by the applicant has been authorised— 

(i) before the day on which exit day falls, under Part C of the 2001 Deliberate

Release Directive,

(ii) under the Food and Feed Regulation, or

(iii) under the GMO Regulations.”,

(c) in paragraph (6), for “that permitted by Article 7 of the 2004 Commission Decision”

substitute “the greater of 0.1% of the annual number of seeds used in the United Kingdom

and such quantity as the Scottish Ministers consider is sufficient to sow 10 hectares”,

(d) in paragraph (9), omit “or the Common Catalogue”,

(e) in paragraph (10), omit “or, as the case may be, Switzerland”(b).

(9) In regulation 8B (exception for conservation varieties)(c)—

(a) after paragraph (8), insert—

“(8A) For the purposes of paragraph (8), Article 14 of Commission Directive 2008/62 is

to be read as if— 

(a) in the first paragraph—

(i) “Each Member State shall ensure that,” was omitted,

(ii) for “does not exceed”, there were substituted “may not exceed”,

(iii) for “that Member State”, there were substituted “the United Kingdom”,

(b) in the second paragraph—

(i) for “each Member State”, there were substituted “the United Kingdom”,

(a) Regulation 8A was inserted by S.S.I. 2007/224. 
(b) Regulation 8A(10) is amended by Part 2 of this instrument. 
(c) Regulation 8B was inserted by S.S.I. 2009/223. 
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(ii) for “the Member State” in both places where it occurs, there were substituted

“the United Kingdom”.”,

(b) in paragraph (11)—

(i) in the definition of “additional region”, insert at the end “, with Article 11(1) of

Commission Directive 2008/62 being read as if for the reference to “Member States”

in each place where it occurs and “the Member States” there were substituted “the

Scottish Ministers”,

(ii) in the definition of “region of origin”, insert at the end—

“, with Article 8.1 of Commission Directive 2008/62 being read as if— 

(a) in the first sub-paragraph—

(i) for “a Member State accepts”, there were substituted “the Scottish Ministers

accept”,

(ii) for “it shall”, there were substituted “they must”,

(iii) for “It shall”, there were substituted “The Scottish Ministers must”,

(iv) for “Member States”, there were substituted “Scottish Ministers”,

(b) the second sub-paragraph was omitted.”.

(10) In regulation 9 (varietal associations)—

(a) for paragraph (1)(b)(ii) substitute—

“(ii) have been mechanically combined in proportions notified by the person

responsible for the maintenance of the pollinator-dependent hybrid and pollinator 

within the varietal association, to 

(aa) a National Authority other than the Scottish Ministers, or 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, the competent seed certification 

authority of a European Single Market State.”, 

(b) in paragraph (6), in the definition of “varietal association”, omit “or the Common

Catalogue”.

(11) For regulation 10(2) (general exemptions) substitute—

“(2) The Scottish Ministers may exercise the power under paragraph (1) for the purposes

of a temporary experiment seeking improved alternatives to provisions of these Regulations

and organised in accordance with regulations made under section 16(5) of the Act.

(2A) The duration of a temporary experiment must not exceed 7 years.”. 

(12) In regulation 11 (marketing of officially certified lower germination seed)—

(a) in paragraph (1)—

(i) in the words before sub-paragraph (a), omit “or Annex II (seed conditions) of the Oil

and Fibre Plant Seed Directive”,

(ii) for sub-paragraph (b) substitute—

“(b) which has been certified as satisfying the conditions for the relevant category of

seed although it attains a lower percentage of germination than that specified in

paragraph 13 of Part II of Schedule 4 in relation to Basic Seed—

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom; or

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 5(a) (marketing of

lower germination seed) of the Oil and Fibre Plant Seed Directive; or”,
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(iii) for sub-paragraph (c)(ii) substitute—

“(ii) in the case of seed which has been fully certified as being Pre-basic Seed or

Basic Seed— 

(aa) by a National Authority other than the Scottish Ministers, in the 

applicable requirements in the relevant part of the United Kingdom, 

irrespective of the findings of the National Authority; or 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State, in Annex II (seed 

conditions) of the Oil and Fibre Plant Seed Directive, irrespective of 

the findings of that authority.”, 

(b) for paragraph (3) substitute—

“(3) Paragraph (1) shall not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(13) In regulation 12 (marketing of early movement seed)—

(a) in paragraph (1)—

(i) in sub-paragraph (a), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls”,

(ii) for sub-paragraph (b) substitute—

“(b) any seed lot has been certified by a National Authority other than the Scottish 

Ministers in order to make seed rapidly available and the provisional germination 

report on the seed has been presented by the producer to the Scottish Ministers,”, 

(b) in paragraph (3)—

(i) for “European” substitute “National”,

(ii) omit “or Annex II (seed conditions) of the Oil and Fibre Plant Seed Directive”,

(c) for paragraph (5) substitute—

“(5) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(14) In regulation 14 (applications for official certificates)—

(a) in paragraph (3), for “(or an equivalent list in another EEA State)” in both places where it

occurs, substitute “(or entered into an equivalent list in a European Single Market State

before the end of the period of two years beginning with the day after the day on which

exit day falls)”,

(b) in paragraph (4)(d), after “licensed crop inspector or” insert “, where paragraph (4A)

applies, the”,

(c) after paragraph (4) insert—

“(4A) This paragraph applies where a licensed EC crop inspector as mentioned in

paragraph (4)(d) inspected the crop before the end of the period of two years beginning 

with the day after the day on which exit day falls.”. 

(15) In regulation 15(1) (sampling), for “European Authority” substitute “National Authority”.
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(16) In regulation 16 (sealing of packages of fully certified seed)—

(a) for paragraph (1)(b) substitute—

“(b) sealed—

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for sealing in the relevant part of the United Kingdom,

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 11(1) (sealing of packages) of the Oil and Fibre Plant Seed

Directive,”,

(b) for paragraph (3)(b) substitute—

“(b) (i) in any other part of the United Kingdom, in accordance with the applicable

requirements for re sealing in the relevant part of the United Kingdom, 

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 11(2) (re sealing of packages) of the Oil and Fibre Plant Seed

Directive.”.

(17) In regulation 17 (labelling of packages of fully certified seed)—

(a) for paragraph (4A)(b)(a) substitute—

“(b) where seed is sealed—

(i) in any other part of the United Kingdom, be labelled in accordance with the

requirements for labelling applicable to a Conservation Variety in the relevant

part of the United Kingdom,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, be labelled in

accordance with Article 18 of Commission Directive 2008/62.”,

(b) for paragraph (5)(b) substitute—

“(b) which is sealed—

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for re sealing and labelling in the relevant part of the United

Kingdom in relation to the relevant category of seed and the seed itself,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, in accordance

with Article 11(2) (re sealing), 12(1)(a) (labelling of packages) and 18(c)

(labelling of packages of Pre-basic Seed) of the Oil and Fibre Plant Seed

Directive appropriate to the relevant category of seed and the seed itself.”,

(c) for paragraph (8)(b) substitute—

“(b) which is sealed—

(i) in any other part of the United Kingdom, shall contain an official document in

accordance with the applicable requirements for official documents and, as the

case may be, for labelling of packages of mixtures of seeds, in the relevant

part of the United Kingdom,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, shall contain an

official document in accordance with Article 12(1)(b) (official documents) of

the Oil and Fibre Plant Seed Directive.”,

(a) Regulation 17(4A) was inserted by S.S.I. 2009/223. 
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(d) in paragraph (10)—

(i) for sub-paragraph (a) substitute—

“(a) (i) for packages sealed in Scotland, the appropriate particulars of the matters 

specified in Part II of Schedule 6 and paragraphs (3), (12) and (13), are 

printed or stamped indelibly on the package in a panel of at least the size and 

of the colour so specified; 

(ii) for packages sealed in any other part of the United Kingdom, the appropriate

particulars of the matters specified in accordance with the applicable

requirements in the relevant part of the United Kingdom, are printed or

stamped indelibly on the package in a panel of at least the size and of the

colour so specified;

(iii) for packages sealed in a European Single Market State, before the end of the

period of two years beginning with the day after the day on which exit day

falls, the appropriate particulars of the matters specified in Articles 5 (lower

germination and early movement seed), 11(2) (re sealing), 12(1)(a) (labelling)

and 14 (identification of genetically modified varieties) and Annex IV (labels)

of the Oil and Fibre Plant Seed Directive, are printed or stamped indelibly on

the package in a panel of at least the size and of the colour so specified;”,

(ii) for sub-paragraph (c) substitute—

“(c) the requirements of paragraph 17 of Part VI of Schedule 6 are satisfied in the case 

of a package sealed— 

(i) in another part of the United Kingdom; or

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(iii) in paragraph (14), for “one of the official languages of the European Union”

substitute “English but may also be given in other languages”.

(18) For regulation 19(1)(c) (breeder’s confirmations) substitute—

“(c) shall only be made— 

(i) for seed of a variety for which an application has been made to have that

variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls; or 

(ii) for seed of a component of a hybrid variety of oilseed rape for which an

application has been made to have that hybrid variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls.”. 

(19) In regulation 21(10) (labelling of packages of seed in relation to breeder’s confirmation),

for “one of the official languages of the European Union” substitute “English but may also be 

given in other languages”. 

(20) Regulation 22 (comparative tests and trials) is omitted.
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(21) After regulation 25 (written and electronic communication) insert—

“Certification in a Crown Dependency

25A. Any seed certified and labelled in a Crown Dependency under legislation 

recognised by the Scottish Ministers to have equivalent effect to these Regulations may be 

marketed in Scotland. 

Transitional provision for official labels on exit day 

25B. A label pre-printed before exit day which at the date on which it was printed was an 

official label for the purposes of these Regulations is to be treated as an official label for a 

package of Basic Seed, Seed of a Certified Generation, Commercial Seed, seed of a 

Conservation Variety or a varietal association of seed, for the purposes of any use of that 

label before the end of the period of two years beginning with the day after the day on 

which exit day falls.”. 

(22) In schedule 2 (official certificates and breeder’s confirmations), in Part I (official

certificates)— 

(a) in paragraph (1) (applications for seed harvested in the United Kingdom), omit “but not

made in pursuance of Article 19 (certification of seed from other EEA States or

equivalent third countries) of the Oil and Fibre Plant Seed Directive”,

(b) for paragraph 4 (applications for seed harvested in an EEA State or third country)

substitute—

“Applications for seed harvested outside the United Kingdom 

4.—(1) Notwithstanding paragraphs 2 and 3, and subject to sub-paragraphs (2) and (3), 

on receipt of an application made in accordance with regulation 14(1) for the issue of an 

official certificate in respect of a seed lot as Pre basic Seed, Basic Seed, Seed of a Certified 

Generation or Commercial Seed, the Scottish Ministers may issue an official certificate in 

respect of the seed lot containing the particulars specified in paragraph 1 of Schedule 3. 

(2) An official certificate may only be issued under sub-paragraph (1) if—

(a) the seed has been—

(i) produced directly from—

(aa) fully certified Basic Seed or Certified Seed of the First Generation, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Basic Seed or Certified Seed of the First 

Generation in accordance with these Regulations, 

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination or, in the case of seed which has been

harvested in a country granted equivalence, a field examination, to have

satisfied the conditions specified in Part II of Schedule 4 for the relevant

category of seed;

(b) the seed has been—

(i) produced directly from the crossing of fully certified Basic Seed with seed

certified in the United Kingdom, a Crown Dependency (provided the seed has

been produced under legislation recognised by the Scottish Ministers to have

equivalent effect to these Regulations), a European Single Market State or a

country granted equivalence, which is permitted to be sold as Basic Seed in

accordance with these Regulations,
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(ii) harvested outside the United Kingdom, and

(iii) shown on official examination or, in the case of seed which has been

harvested in a country granted equivalence, a field examination, to have

satisfied the conditions specified in Part II of Schedule 4 for the relevant

category of seed; or

(c) the seed—

(i) is to be certified by the Scottish Ministers as Basic Seed;

(ii) has been produced directly from—

(aa) fully certified Pre-basic Seed, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Pre-basic Seed in accordance with these 

Regulations, 

(iii) has been harvested outside the United Kingdom, and

(iv) has been shown on official examination or, in the case of seed which has been

harvested in a country granted equivalence, a field examination, to have

satisfied the conditions specified in Part II of Schedule 4 for the relevant

category of seed.

(3) In the case of seed which has been harvested in a European Single Market State, an

official certificate may only be issued under sub-paragraph (1)— 

(a) before the end of the period of two years beginning with the day after the day on

which exit day falls, and

(b) provided that the seed—

(i) has been harvested from a crop which has been found by official field

inspection to satisfy the crop conditions specified in Annex I (crop standards)

of the Oil and Fibre Plant Seed Directive for the relevant category of seed,

(ii) has been packed in a sealed package in accordance with the requirements of

Article 11(1) (sealing) of the Oil and Fibre Plant Seed Directive and has been

labelled in accordance with the requirements of the second indented sub-

paragraph of the first paragraph of Article 19(2) (labelling requirements for

certification of seed from other EEA States or equivalent third countries) of

the Oil and Fibre Plant Seed Directive, and

(iii) is accompanied by an Annex V(C) document relating to the seed issued by the

relevant competent seed certification authority.

(4) In this paragraph, “Annex V(C) document” means a document issued by the relevant

competent seed certification authority of the type specified in the following provisions of 

the Oil and Fibre Plant Seed Directive— 

(a) the second indented sub-paragraph of the first paragraph of Article 19(2), and

(b) Part C of Annex V.”.

(23) In schedule 4 (requirements for Basic Seed, Certified Seed, Certified seed of the First

Generation, Certified Seed of the Second Generation, Certified Seed of the Third Generation and 

Commercial Seed), in paragraph 2 (varietal identity and varietal purity), for “, an equivalent list in 

another EEA State or the Common Catalogue” substitute “or before the end of the period of two 

years beginning with the day after the day on which exit day falls accepted on to an equivalent list 

in a European Single Market State or the Common Catalogue”. 
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(24) In schedule 4A(a) (standards for certification of conservation varieties)—

(a) in Part III (conditions relating to crops from which seed is obtained), in paragraph 1

(varietal identity and varietal purity), for “, an equivalent list in another EEA State or the

Common Catalogue” substitute “or before the end of the period of two years beginning

with the day after the day on which exit day falls accepted on to an equivalent list in a

European Single Market State or the Common Catalogue”,

(b) in Part IV (conditions relating to seed of a Conservation Variety), in paragraph 1

(standards of germination, analytical purity and content of seed of other plant species),

omit “EC”.

(25) In schedule 6—

(a) in paragraph 4(a)(i) (official label for a package of Pre-basic Seed), for “EEA State or

their commonly used initials”, substitute “country or country initials”,

(b) in paragraph 5(a) (official label for a package of Basic Seed or Seed of a Certified

Generation)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA State or their commonly used initials”, substitute

“country or country initials”,

(iii) in sub-paragraphs (xi) and (xii), after “UK National List or” insert “, at any time

before the end of the period of two years beginning with the day after the day on

which exit day falls,”,

(c) in paragraph 6(a) (official label for a package of Commercial Seed)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA State or their commonly used initials”, substitute

“country or country initials”,

(d) in paragraph 6A(a)(ii) (official label for a package of test and trial seed)(b), for “EEA

State or their distinguishing abbreviation”, substitute “country or country initials”,

(e) in paragraph 6B(a)(i) (official label for a package of seed of a Conservation Variety)(c),

for “EC” substitute “UK”,

(f) in paragraph 7(a) (official label for a package of a varietal association of seed)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA State or their commonly used initials”, substitute

“country or country initials”,

(g) in paragraph 8(a)(i) (label for a small package of Pre-basic Seed, Basic Seed, Seed of a

Certified Generation or Commercial Seed), for “EC” substitute “UK”,

(h) in paragraph 10 (information to be supplied in respect of seed imported from a country

which is not an EEA State in a package exceeding 2 kilograms net weight)—

(i) in the heading, for “a country which is not an EEA State” substitute “outside the

United Kingdom”,

(ii) the existing text becomes sub-paragraph (1),

(iii) in sub-paragraph (1), for “a country which is not an EEA State” substitute “outside

the United Kingdom”,

(iv) after sub-paragraph (1) insert—

“(2) Sub-paragraph (1) does not apply to seed imported from a European Single Market 

State before the end of the period of two years beginning with the day after the day on 

which exit day falls.”, 

(a) Schedule 4A was inserted by S.S.I. 2009/223. 
(b) Paragraph 6A was inserted by S.S.I. 2007/224. 
(c) Paragraph 6B was inserted by S.S.I. 2009/223. 
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(i) in paragraph 17 (seed packages sealed in the United Kingdom but not in Scotland, or in

an EEA State other than the United Kingdom)(a)—

(i) in the heading, for “an EEA State other than the United Kingdom” substitute “a

European Single Market State”,

(ii) for “EEA State” in the first place where it occurs, substitute “European Single

Market State as applied before the end of the period of two years beginning with the

day after the day on which exit day falls”,

(iii) for “EEA State” in the second place where it occurs substitute “European Single

Market State”.

The Cereal Seed (Scotland) Regulations 2005 

13.—(1) The Cereal Seed (Scotland) Regulations 2005(b) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) omit the definition of “Annex V(C) document”,

(b) in the definition of “blended seed lot”, omit “or Annex I (crop conditions) of the Cereal

Seed Directive”,

(c) in the definition of “breeder”, in paragraph (a), after “UK National List or” insert “, at any

time before the end of the period of two years beginning with the day after the day on

which exit day falls,”,

(d) in the definition of “bulked seed lot”, omit “or Annex I (crop conditions) of the Cereal

Seed Directive”,

(e) omit the definition of “the Common Catalogue Directive”,

(f) in the definition of “control plot”, for “European” in both places where it occurs

substitute “National”,

(g) after the definition of “control plot”(c) insert—

““country granted equivalence” means a country that has been granted equivalence

under the Equivalence Decision; 

“Crown Dependency” means any of the Channel Islands or the Isle of Man;”, 

(h) in the definition of “EEA state”(d), omit “, and for the purposes of these Regulations,

includes Switzerland”,

(i) in the definition of “European Authority”, for “an EEA State other than the United

Kingdom” substitute “a European Single Market State”,

(j) in the definition of “by a European Authority”, for “an EEA State other than the United

Kingdom” substitute “a European Single Market State”,

(k) after the definition of “European Authority” insert—

““European Single Market State” means an EEA State or Switzerland;”,

(l) after the definition of “genetically modified” insert—

““the GMO Regulations” means—

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(e);

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(f);

(a) Paragraph 17 was substituted by S.S.I. 2007/224. 
(b) S.S.I. 2005/328, amended by S.S.I. 2006/313, S.S.I. 2006/448, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I.

2010/219, S.I. 2011/1043, S.S.I. 2016/68, S.S.I. 2016/434 and Part 2 of this instrument. 
(c) The definition was substituted by S.S.I. 2009/223. 
(d) The definition of “EEA State” is amended by Part 2 of this instrument. 
(e) S.S.I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, S.I. 2011/1043; S.S.I. 2015/100 and S.S.I. 2019/XXX.
(f) S.I. 2002/2443, as amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
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(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(a);

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(b);”,

(m) in the definition of “licensed EC crop inspector”—

(i) for “an EEA State other than the United Kingdom” substitute “a European Single

Market State”,

(ii) for “EEA” substitute “European Single Market”.

(3) In regulation 3 (definitions of seed categories)—

(a) in the definition of “Pre-basic Seed”, for paragraph (c) substitute—

“(c) has been—

(i) subject to regulation 12, officially certified, or confirmed by the Scottish

Ministers by means of a breeder’s confirmation, as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Basic Seed

specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Basic Seed in the relevant part of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Basic Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Cereal Seed

Directive;”,

(b) in the definition of “Basic Seed”, for paragraph (f) substitute—

“(f) has been—

(i) subject to regulation 12, officially certified, or confirmed by the Scottish

Ministers by means of a breeder’s confirmation, as satisfying the conditions

specified in paragraphs (a), (b), (c), (d) or (e) and the requirements for Basic

Seed specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a), (b), (c), (d) or (e) and the

applicable requirements for Basic Seed in the relevant part of the United

Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a), (b), (c), (d) or (e) and the requirements for Basic Seed

specified in Annexes I (crop conditions) and II (seed conditions) of the Cereal

Seed Directive;”,

(c) in the definition of “Certified Seed”, for paragraph (c) substitute—

“(c) has been—

(i) subject to regulation 12, officially certified as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Certified Seed

specified in Schedule 4;

(a) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90). 
(b) S.R. 2003 No. 167. 
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(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed in the relevant part of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Cereal Seed

Directive;”,

(d) in the definition of “Certified Seed of the First Generation”, for paragraph (c) substitute—

“(c) has been—

(i) subject to regulation 12, officially certified as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Certified Seed of

the First Generation specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed of the First Generation in the relevant part of

the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed of the First

Generation specified in Annexes I (crop conditions) and II (seed conditions)

of the Cereal Seed Directive;”,

(e) in the definition of “Certified Seed of the Second Generation”, for paragraph (c)

substitute—

“(c) has been— 

(i) subject to regulation 12, officially certified as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Certified Seed of

the Second Generation specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed of the Second Generation in the relevant part

of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed of the Second

Generation specified in Annexes I (crop conditions) and II (seed conditions)

of the Cereal Seed Directive;”,

(4) For regulation 5(2) (seed to which the Regulations apply)(a), substitute—

“(2) These Regulations do not apply to seed intended for export outside the United 

Kingdom (other than regulation 13A (certification and labelling for export)).”. 

(5) In regulation 6 (marketing of seed)—

(a) in paragraph (1)—

(i) after sub-paragraph (a), omit “and”,

(ii) in sub-paragraph (b)(i), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls,”,

(a) Regulation 5(2) is amended, and regulation 13A is inserted, by Part 2 of this instrument. 
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(iii) after sub-paragraph (b)(ii) insert—

“; and 

(c) in the case of seed which has been produced in a European Single Market State,

it—

(i) has otherwise been produced in compliance with the applicable requirements

set out in EU law, including the Cereal Seed Directive and Commission

Directive 2008/62, and

(ii) has been imported into Scotland before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(b) in paragraph (5), for “a country which is not an EEA State” substitute “outside the United

Kingdom”,

(c) after paragraph (5), insert—

“(6) Paragraph (5) does not apply to seed imported into Scotland from a European Single

Market State before the end of the period of two years beginning with the day after the day 

on which exit day falls.”, 

(d) omit paragraph (6).

(6) For regulation 6A (importation from outside the European Union)(a) substitute—

“Importation into the United Kingdom

6A.—(1) Subject to paragraph (2), seed imported into the United Kingdom must be 

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade. 

(2) Paragraph (1) does not apply to seed imported from a European Single Market State

before the end of the period of two years beginning with the day after the day on which exit 

day falls.”. 

(7) In regulation 9 (exception for scientific purposes or selection work)—

(a) for paragraph (1)(b) substitute—

“(b) an authorisation has been granted to the producer in respect of small quantities of

seed for scientific purposes or selection work— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom; or

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 4a(1)(a) of the

Cereal Seed Directive.”,

(b) for paragraph (4) substitute—

“(4) The Scottish Ministers may only grant an authorisation under this regulation in

respect of a genetically modified variety if the marketing and release of the genetically 

modified material by the applicant has been authorised— 

(a) before the day on which exit day falls, under Part C of the 2001 Deliberate Release

Directive,

(b) under the Food and Feed Regulation, or

(c) under the GMO Regulations.”.

(a) Regulation 6A is inserted by Part 2 of this instrument. 
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(8) In regulation 9A (exception for test and trial seed)(a)—

(a) for paragraph (1) substitute—

“(1) Regulation 6(1)(b) does not apply to the marketing by a producer of seed for test and

trial purposes in accordance with— 

(a) a tests and trials authorisation; or

(b) an authorisation which has been granted to the producer—

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 4a(1)(b) of the

Cereal Seed Directive.”,

(b) in paragraph (4), for sub-paragraph (b) substitute—

“(b) in the case of seed of a genetically modified variety, the marketing and release of

the genetically modified material by the applicant has been authorised— 

(i) before the day on which exit day falls, under Part C of the 2001 Deliberate

Release Directive,

(ii) under the Food and Feed Regulation, or

(iii) under the GMO Regulations.”,

(c) in paragraph (6), for “that permitted by Article 7 of the 2004 Commission Decision”

substitute—

“the greater of— 

(a) (i) in the case of durum wheat, 0.05%,

(ii) in the case of oats, barley and wheat, 0.3%,

(iii) in all other cases, 0.1%,

of the annual number of seeds used in the United Kingdom, and 

(b) such quantity as the Scottish Ministers consider is sufficient to sow 10 hectares”,

(d) in paragraph (9), omit “or the Common Catalogue”.

(e) in paragraph (10), omit “or, as the case may be, Switzerland”(b).

(9) In regulation 9B (exception for Conservation Varieties)(c)—

(a) after paragraph (8), insert—

“(8A) For the purposes of paragraph (8), Article 14 of Commission Directive 2008/62 is

to be read as if— 

(a) in the first paragraph—

(i) “Each Member State shall ensure that,” was omitted,

(ii) for “does not exceed”, there were substituted “may not exceed”,

(iii) for “that Member State”, there were substituted “the United Kingdom”,

(b) in the second paragraph—

(i) for “each Member State”, there were substituted “the United Kingdom”,

(ii) for “the Member State” in both places where it occurs, there were substituted

“the United Kingdom”.”,

(a) Regulation 9A was inserted by S.S.I. 2007/224. 
(b) Regulation 9A(10) is amended by Part 2 of this instrument. 
(c) Regulation 9B was inserted by S.S.I. 2009/223. 
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(b) in paragraph (11)—

(i) in the definition of “additional region”, insert at the end—

“, with Article 11(1) of Commission Directive 2008/62 being read as if for the 

reference to “Member States” in each place where it occurs and “the Member States” 

there were substituted “the Scottish Ministers”, 

(ii) in the definition of “region of origin”, insert at the end—

“, with Article 8.1 of Commission Directive 2008/62 being read as if— 

(a) in the first sub-paragraph—

(i) for “a Member State accepts”, there were substituted “the Scottish Ministers

accept”,

(ii) for “it shall”, there were substituted “they must”,

(iii) for “It shall”, there were substituted “The Scottish Ministers must”,

(iv) for “Member States”, there were substituted “Scottish Ministers”,

(b) the second sub-paragraph was omitted.”.

(10) For regulation 10(2) (general exemptions) substitute—

“(2) The Scottish Ministers may exercise the power under paragraph (1) for the purposes

of a temporary experiment seeking improved alternatives to provisions of these Regulations

and organised in accordance with regulations made under section 16(5) of the Act.

(2A) The duration of a temporary experiment must not exceed 7 years.”. 

(11) In regulation 11 (marketing of officially certified lower germination seed)—

(a) in paragraph (1)—

(i) in the words before sub-paragraph (a), omit “or Annex II (seed conditions) of the

Cereal Seed Directive”,

(ii) for sub-paragraph (b) substitute—

“(b) which has been certified as satisfying the conditions for the relevant category of 

seed although it attains a lower percentage of germination than that specified in 

paragraph 16 of Part II of Schedule 4 in relation to Basic Seed— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 4(1)(a) (marketing

of lower germination seed) of the Cereal Seed Directive.”,

(iii) for sub-paragraph (c)(ii) substitute—

“(ii) in the case of seed which has been fully certified as being Pre-basic Seed or

Basic Seed— 

(aa) by a National Authority other than the Scottish Ministers, in the 

applicable requirements in the relevant part of the United Kingdom, 

irrespective of the findings of the National Authority; 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State, in Annex II (seed 

conditions) of the Cereal Seed Directive, irrespective of the finding of 

the relevant competent seed certification authority.”, 
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(b) for paragraph (3) substitute—

“(3) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(12) In regulation 12 (marketing of early movement seed)—

(a) in paragraph (1)—

(i) in sub-paragraph (a), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls”,

(ii) for sub-paragraph (b) substitute—

“(b) any seed lot has been certified by a National Authority other than the Scottish

Ministers in order to make seed rapidly available, and the provisional germination

report on the seed has been presented by the producer to the Scottish Ministers,”,

(b) in paragraph (3)—

(i) for “European” substitute “National”,

(ii) omit “or Annex II (seed conditions) of the Cereal Seed Directive,”,

(c) for paragraph (5) substitute—

“(5) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(13) In regulation 14 (applications for official certificates)—

(a) in paragraph (3), for “(or an equivalent list in another EEA State)” in both places where it

occurs, substitute “(or entered into an equivalent list in a European Single Market State

before the end of the period of two years beginning with the day after the day on which

exit day falls)”,

(b) in paragraph (4)(d), after “licensed crop inspector or” insert “, where paragraph (4A)

applies, the”,

(c) after paragraph (4) insert—

“(4A) This paragraph applies where a licensed EC crop inspector as mentioned in

paragraph (4)(d) inspected the crop before the end of the period of two years beginning 

with the day after the day on which exit day falls.”. 

(14) In regulation 15(1)(a)(i) (sampling), for “European” substitute “National”.

(15) In regulation 16 (sealing of packages of fully certified seed)—

(a) for paragraph (1)(b) substitute—

“(b) sealed—

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for sealing in the relevant part of the United Kingdom,

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 9(1) (sealing of packages) of the Cereal Seed Directive.”,

(b) for paragraph (3)(b) substitute—

“(b) (i) in any other part of the United Kingdom, in accordance with the applicable

requirements for re sealing in the relevant part of the United Kingdom, 
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(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 9(2) (re sealing of packages) of the Cereal Seed Directive.”.

(16) In regulation 17 (labelling of packages of fully certified seed)—

(a) for paragraph (4A)(b)(a) substitute—

“(b) where seed is sealed—

(i) in any other part of the United Kingdom, be labelled in accordance with the

requirements for labelling applicable to a Conservation Variety in the relevant

part of the United Kingdom,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, be labelled in

accordance with Article 18 of Commission Directive 2008/62.”,

(b) for paragraph (5)(b) substitute—

“(b) which is sealed—

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for re sealing and labelling in the relevant part of the United

Kingdom in relation to the relevant category of seed and the seed or mixture

of seeds itself,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, in accordance

with Article 9(2) (re sealing), 10(1)(a) (labelling of packages), 13(3) (labelling

of packages of mixtures of seeds) and 14a(c) (labelling of packages of Pre-

basic Seed) of the Cereal Seed Directive appropriate to the relevant category

of seed and the seed or mixture of seeds itself.”,

(c) for paragraph (8)(b) substitute—

“(b) which is sealed—

(i) in any other part of the United Kingdom, shall contain an official document in

accordance with the applicable requirements for official documents and, as the

case may be, for labelling of packages of mixtures of seeds, in the relevant

part of the United Kingdom,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, shall contain an

official document in accordance with Articles 10(1)(b) (official documents)

and 13(3) (labelling of packages of mixtures of seeds) of the Cereal Seed

Directive.”,

(d) in paragraph (10)—

(i) for sub-paragraph (a) substitute—

“(a) (i) for packages sealed in Scotland, the appropriate particulars of the matters 

specified in Part II of Schedule 6 and paragraphs (3), (6)(a), (12) and (13), are 

printed or stamped indelibly on the package in a panel of at least the size and 

of the colour so specified; 

(ii) for packages sealed in any other part of the United Kingdom, the appropriate

particulars of the matters specified in accordance with the applicable

requirements in the relevant part of the United Kingdom, are printed or

stamped indelibly on the package in a panel of at least the size and of the

colour so specified;

(iii) for packages sealed in a European Single Market State, before the end of the

period of two years beginning with the day after the day on which exit day

(a) Regulation 17(4A) was inserted by S.S.I. 2009/223. 
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falls, the appropriate particulars of the matters specified in Articles 4 (lower 

germination and early movement seed), 9(2) (re sealing), 10(1)(a) (labelling 

of packages), 11a (identification of genetically modified varieties) and 13(3) 

(labelling of packages of mixtures of seeds) and Annex IV (labels) of the 

Cereal Seed Directive, are printed or stamped indelibly on the package in a 

panel of at least the size and of the colour so specified; and”, 

(ii) for sub-paragraph (c) substitute—

“(c) the requirements of paragraph 16 of Part VI of Schedule 6 are satisfied in the case 

of a package sealed— 

(i) in another part of the United Kingdom; or

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(e) in paragraph (14), for “one of the official languages of the European Union” substitute

“English but may also be given in other languages”.

(17) In regulation 20 (breeder’s confirmations)—

(a) for paragraph (1)(c) substitute—

“(c) shall be made only—

(i) for seed of a variety for which an application has been made to have that

variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls; or 

(ii) for seed of a component of a hybrid variety for which an application has been

made to have that hybrid variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls.”, 

(b) in paragraphs (5) and (6), for “another EEA State” substitute “a European Single Market

State”.

(18) In regulation 22(11) (labelling of packages of seed in relation to breeder’s confirmation),

for “one of the official languages of the European Union” substitute “English but may also be 

given in other languages”. 

(19) Regulation 23 (comparative tests and trials) is omitted.

(20) After regulation 26 (written and electronic communication) insert—

“Certification in a Crown Dependency

26A. Any seed certified and labelled in a Crown Dependency under legislation 

recognised by the Scottish Ministers to have equivalent effect to these Regulations may be 

marketed in Scotland. 

Transitional provision for official labels on exit day 

26B. A label pre-printed before exit day which at the date on which it was printed was an 

official label for the purposes of these Regulations is to be treated as an official label for a 

package of Basic Seed, Seed of a Certified Generation or seed of a Conservation Variety or, 

as the case may be, a small package of Pre basic Seed, Basic Seed or Seed of a Certified 

Generation for the purposes of any use of that label before the end of the period of two 

years beginning with the day after the day on which exit day falls.”. 
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(21) In schedule 2 (official certificates and breeder’s confirmations), in Part I (official

certificates)— 

(a) in paragraph 1 (applications for seed harvested in the United Kingdom), omit “but not

made in pursuance of Article 15 (certification of seed from other EEA States or

equivalent third countries) of the Cereal seed Directive”,

(b) for paragraph 4 (applications for seed harvested in an EEA State or third country)

substitute—

“Applications for seed harvested outside the United Kingdom 

4.—(1) Notwithstanding paragraphs 2 and 3, and subject to sub-paragraphs (2) and (3), 

on receipt of an application made in accordance with regulation 14(1) for the issue of an 

official certificate in respect of a seed lot as Pre basic Seed, Basic Seed or Seed of a 

Certified Generation, the Scottish Ministers may issue an official certificate in respect of 

the seed lot containing the particulars specified in paragraph 1 of Schedule 3. 

(2) An official certificate may only be issued under sub-paragraph (1) if—

(a) the seed has been—

(i) produced directly from—

(aa) fully certified Basic Seed or Certified Seed of the First Generation, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Basic Seed or Certified Seed of the First 

Generation in accordance with these Regulations, 

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination to have satisfied the conditions specified in

Part II of Schedule 4 for the relevant category of seed;

(b) the seed has been—

(i) produced directly from the crossing of fully certified Basic Seed with seed

certified in the United Kingdom, a Crown Dependency (provided the seed has

been produced under legislation recognised by the Scottish Ministers to have

equivalent effect to these Regulations), a European Single Market State or a

country granted equivalence, which is permitted to be sold as Basic Seed in

accordance with these Regulations,

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination to have satisfied the conditions specified in

Part II of Schedule 4 for the relevant category of seed; or

(c) the seed—

(i) is to be certified by the Scottish Ministers as Basic Seed;

(ii) has been produced directly from—

(aa) fully certified Pre-basic Seed, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Pre-basic Seed in accordance with these 

Regulations, 

(ii) has been harvested outside the United Kingdom, and

(iii) has been shown on official examination to have satisfied the conditions

specified in Part II of Schedule 4 for the relevant category of seed.
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(3) In the case of seed which has been harvested in a European Single Market State, an

official certificate may only be issued under sub-paragraph (1)— 

(a) before the end of the period of two years beginning with the day after the day on

which exit day falls, and

(b) provided that—

(i) the seed has been harvested from a crop which has been found by official field

inspection to satisfy the crop conditions specified in Annex I (crop standards)

of the Cereal Seed Directive for the relevant category of seed,

(ii) the seed has been packed in a sealed package in accordance with the

requirements of Article 9(1) (sealing) of the Cereal Seed Directive and has

been labelled in accordance with the requirements of the first indented sub-

paragraph of the first paragraph of Article 15(2) (labelling requirements for

certification of seed from other EEA States or equivalent third countries) of

the Cereal Seed Directive, and

(iii) the seed is accompanied by an Annex V(C) document relating to the seed

issued by the relevant competent seed certification authority.

(4) In this paragraph, “Annex V(C) document” means a document issued by the relevant

competent seed certification authority of the type specified in the following provisions of 

the Cereal Seed Directive— 

(a) the second indented sub-paragraph of the first paragraph of Article 15(2), and

(b) Part C of Annex V.”,

(c) in paragraph 7(d) (when applications may be refused), for “(or to an equivalent list in an

EEA State)” substitute “(or to an equivalent list in a European Single Market State where

the application was made before the end of the period of two years beginning with the

day after the day on which exit day falls)”.

(22) In schedule 4 (requirements for Pre-basic Seed, Basic Seed, Certified Seed of the First

Generation and Certified Seed of the Second Generation), in paragraph 2 (varietal identity and 

varietal purity), for “, an equivalent list in another EEA State or the Common Catalogue” 

substitute “or before the end of the period of two years beginning with the day after the day on 

which exit day falls accepted on to an equivalent list in a European Single Market State or the 

Common Catalogue”. 

(23) In schedule 4A(a) (standards for certification of Conservation Varieties)—

(a) in Part III (conditions relating to crops from which seed is obtained), in paragraph 1

(varietal identity and varietal purity), for “, an equivalent list in another EEA State or the

Common Catalogue” substitute “or before the end of the period of two years beginning

with the day after the day on which exit day falls accepted on to an equivalent list in a

European Single Market State or the Common Catalogue”,

(b) in Part IV (conditions relating to seed of a Conservation Variety), in paragraph 1

(standards of germination, analytical purity and content of seed of other plant species),

omit “EC”.

(24) In schedule 6—

(a) in paragraph 4(a)(i) (official label for a package of Pre-basic Seed), for “EEA State or

their commonly used initials”, substitute “country or country initials”,

(b) in paragraph 5(a) (official label for a package of Basic Seed or Seed of a Certified

Generation)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA State or their commonly used initials”, substitute

“country or country initials”,

(a) Schedule 4A was inserted by S.S.I. 2009/223. 
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(iii) in sub-paragraph (xi)(aa), after “UK National List or” insert “, at any time before the

end of the period of two years beginning with the day after the day on which exit day

falls,”,

(c) in paragraph 6(a)(ii) (official label for a package of a mixture of seeds to which regulation

8 applies), for “EEA State or their commonly used initials”, substitute “country or

country initials”,

(d) in paragraph 6A(a)(ii) (official label for a package of test and trial seed)(a), for “EEA

State or their distinguishing abbreviation”, substitute “country or country initials”,

(e) in paragraph 6B(a)(i) (official label for a package of seed of a Conservation Variety)(b),

for “EC” substitute “UK”,

(f) in paragraph 7(a)(i) (label for a small package of Pre-basic Seed, Basic Seed or Seed of a

Certified Generation), for “EC” substitute “UK”,

(g) in paragraph 11 (information to be supplied in respect of seed imported from a country

which is not an EEA State in a package exceeding 2 kilograms net weight)—

(i) in the heading, for “a country which is not an EEA State” substitute “outside the

United Kingdom”,

(ii) the existing text becomes sub-paragraph (1),

(iii) in sub-paragraph (1), for “a country which is not an EEA State” substitute “outside

the United Kingdom”,

(iv) after sub-paragraph (1) insert—

“(2) Sub-paragraph (1) does not apply to seed imported from a European Single Market 

State before the end of the period of two years beginning with the day after the day on 

which exit day falls.”, 

(h) in paragraph 16 (seed packages sealed in the United Kingdom but not in Scotland, or in

an EEA State other than the United Kingdom)—

(i) in the heading, for “an EEA State other than the United Kingdom” substitute “a

European Single Market State”,

(ii) for “EEA State” in the first place where it occurs substitute “European Single Market

State as applied before the end of the period of two years beginning with the day

after the day on which exit day falls”,

(iii) for “EEA State” in the second place where it occurs substitute “European Single

Market State”.

The Fodder Plant Seed (Scotland) Regulations 2005 

14.—(1) The Fodder Plant Seed (Scotland) Regulations 2005(c) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) omit the definition of “Annex V(C) document”,

(b) in the definition of “blended seed lot”, omit “or Annex I (crop conditions) of the Fodder

Plant Seed Directive”,

(c) in the definition of “breeder”, in paragraph (a), after “UK National List or” insert “, at any

time before the end of the period of two years beginning with the day after the day on

which exit day falls,”,

(d) in the definition of “bulked seed lot”, omit “or Annex I (crop conditions) of the Fodder

Plant Seed Directive”,

(a) Paragraph 6A was inserted by S.S.I. 2007/224. 
(b) Paragraph 6B was inserted by S.S.I. 2009/223. 
(c) S.S.I. 2005/329, amended by S.S.I. 2006/313, S.S.I. 2006/448, S.S.I. 2007/224, S.S.I. 2007/536, S.S.I. 2009/223, S.S.I.

2009/330, S.S.I. 2010/219, S.I. 2011/1043, S.S.I. 2012/5, S.S.I. 2013/326, S.S.I. 2016/68, S.S.I. 2016/434, S.S.I. 2017/384 
and Part 2 of this instrument. 
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(e) omit the definition of “the Common Catalogue Directive”,

(f) in the definition of “control plot”(a), for “European” in both places where it occurs

substitute “National”,

(g) after the definition of “control plot” insert—

““country granted equivalence” means a country that has been granted equivalence

under the Equivalence Decision;” 

(h) after the definition of “crop-grown preservation mixture”(b) insert—

““Crown Dependency” means any of the Channel Islands or the Isle of Man;”,

(i) in the definition of “EEA State”, omit “, and for the purposes of these Regulations

includes Switzerland”(c),

(j) in the definition of “European Authority”, for “an EEA State other than the United

Kingdom” substitute “a European Single Market State”,

(k) in the definition of “by a European Authority”, for “an EEA State other than the United

Kingdom” substitute “a European Single Market State”,

(l) after the definition of “European Authority” insert—

““European Single Market State” means an EEA State or Switzerland;”,

(m) after the definition of “genetically modified” insert—

““the GMO Regulations” means—

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(d);

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(e);

(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(f);

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(g);”,

(n) in the definition of “licensed EC crop inspector”—

(i) for “an EEA State other than the United Kingdom” substitute “a European Single

Market State”,

(ii) for “EEA” substitute “European Single Market”,

(o) in the definition of “small EC A package”, omit “EC”,

(p) in the definition of “small EC B package”, in both places where it occurs omit “EC”,

(q) in the definition of “source area”(h), for “Commission Directive 2010/60” substitute

“Article 1(a) of Commission Directive 2010/60, which is to be read as if the definition of

“source area” contained in that Article defined it to mean an area designated as a special

area of conservation or an area contributing to the conservation of plant genetic resources

in accordance with retained EU law”.

(a) That definition was substituted by S.S.I. 2009/223. 
(b) That definition was inserted by S.S.I. 2012/5. 
(c) The definition of “EEA State” is amended by Part 2 of this instrument. 
(d) S.S.I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, S.I. 2011/1043; S.S.I. 2015/100 and S.S.I. 2019/XXX.
(e) S.I. 2002/2443, as amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
(f) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90). 
(g) S.R. 2003 No. 167. 
(h) That definition was inserted by S.S.I. 2012/5. 
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(3) In regulation 3 (definitions of seed categories)—

(a) in the definition of “Pre-basic Seed”, for paragraph (c) substitute—

“(c) has been—

(i) subject to regulation 12, officially certified, or confirmed by the Scottish

Ministers by means of a breeder’s confirmation, as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Basic Seed

specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Basic Seed in the relevant part of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Basic Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Fodder Plant Seed

Directive;”,

(b) in the definition of “Basic Seed” (other than in relation to a component of a hybrid variety

of fodder kale), for paragraph (d) substitute—

“(d) has been— 

(i) subject to regulation 12, officially certified, or confirmed by the Scottish

Ministers by means of a breeder’s confirmation, as satisfying the conditions

specified in paragraph (a) or (b) and paragraph (c) and the requirements for

Basic Seed specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraph (a) or (b) and paragraph (c)

and the applicable requirements for Basic Seed in the relevant part of the

United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraph (a) or (b) and paragraph (c) and the requirements for Basic Seed

specified in Annexes I (crop conditions) and II (seed conditions) of the Fodder

Plant Seed Directive;”,

(c) in the definition of “Basic Seed” (in relation to a component of a hybrid variety of fodder

kale), for paragraph (c) substitute—

“(c) has been— 

(i) subject to regulation 12, officially certified, or confirmed by the Scottish

Ministers by means of a breeder’s confirmation, as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Basic Seed

specified in Schedule 4; or

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Basic Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Fodder Plant Seed

Directive;”,

(d) in the definition of “Certified Seed”, for paragraph (c) substitute—

“(c) has been—

(i) subject to regulation 12, officially certified as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Certified Seed

specified in Schedule 4;
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(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed in the relevant part of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed specified in

Annexes I (crop conditions) and II (seed conditions) of the Fodder Plant Seed

Directive;”,

(e) in the definition of “Certified Seed of the First Generation”, for paragraph (c) substitute—

“(c) has been—

(i) subject to regulation 12, officially certified as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Certified Seed of

the First Generation specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed of the First Generation in the relevant part of

the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed of the First

Generation specified in Annexes I (crop conditions) and II (seed conditions)

of the Fodder Plant Seed Directive;”,

(f) in the definition of “Certified Seed of the Second Generation”, for paragraph (c)

substitute—

“(c) has been— 

(i) subject to regulation 12, officially certified as satisfying the conditions

specified in paragraphs (a) and (b) and the requirements for Certified Seed of

the Second Generation specified in Schedule 4;

(ii) certified by a National Authority other than the Scottish Ministers as

satisfying the conditions specified in paragraphs (a) and (b) and the applicable

requirements for Certified Seed of the Second Generation in the relevant part

of the United Kingdom; or

(iii) before the end of the period of two years beginning with the day after the day

on which exit day falls, certified by the competent seed certification authority

of a European Single Market State as satisfying the conditions specified in

paragraphs (a) and (b) and the requirements for Certified Seed of the Second

Generation specified in Annexes I (crop conditions) and II (seed conditions)

of the Fodder Plant Seed Directive;”,

(g) in the definition of “Commercial Seed”, for paragraph (b) substitute—

“(b) certified by—

(i) a National Authority other than the Scottish Ministers as satisfying the

applicable requirements for Commercial Seed in the relevant part of the

United Kingdom; or

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, the competent seed certification authority of a

European Single Market State as satisfying the requirements for Commercial

Seed specified in Annexes I (crop conditions) and II (seed conditions) of the

Fodder Plant Seed Directive;”.
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(4) For regulation 5(2) (seed to which the Regulations apply)(a), substitute—

“(2) These Regulations do not apply to seed intended for export outside the United 

Kingdom (other than regulation 13A (certification and labelling for export)).”. 

(5) In regulation 6 (marketing of seed)—

(a) in paragraph (1)—

(i) after sub-paragraph (a), omit “and”,

(ii) in sub-paragraph (b)(ii), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls,”,

(iii) after sub-paragraph (b)(iii) insert—

“; and 

(c) in the case of seed which has been produced in a European Single Market State,

it—

(i) has otherwise been produced in compliance with the applicable requirements

set out in EU law, including the Fodder Plant Seed Directive, Commission

Directive 2008/62 and Commission Directive 2010/60, and

(ii) has been imported into Scotland before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(b) in paragraph (5), for “a country which is not an EEA State” substitute “outside the United

Kingdom”,

(c) after paragraph (5) insert—

“(6) Paragraph (5) does not apply to seed imported into Scotland from a European Single

Market State before the end of the period of two years beginning with the day after the day 

on which exit day falls.”. 

(6) For regulation 6A (importation from outside the European Union)(b) substitute—

“Importation into the United Kingdom

6A.—(1) Subject to paragraph (2), seed imported into the United Kingdom must be 

labelled with a label approved by the Organisation for Economic Cooperation and 

Development for the varietal certification on the control of seed moving in international 

trade. 

(2) Paragraph (1) does not apply to seed imported from a European Single Market State

before the end of the period of two years beginning with the day after the day on which exit 

day falls.”. 

(7) In regulation 8 (mixtures)—

(a) in paragraph (2), omit “for the purposes of Article 4(1) of the Common Catalogue

Directive”,

(b) in paragraphs (6) and (7), omit “EC” in each place where it occurs.

(8) In regulation 8A (preservation mixtures)(c)—

(a) in paragraph (4)(e), for “the provisions in Commission Directive 2008/62” substitute

“regulation 9B”,

(b) in paragraph (9), for “For the purposes of Article 8 (quantitative restriction) of

Commission Directive 2010/60, the” substitute “The”,

(a) Regulation 5(2) is amended, and regulation 13A is inserted, by Part 2 of this instrument. 
(b) Regulation 6A is inserted by Part 2 of this instrument. 
(c) Regulation 8A was inserted by S.S.I. 2012/5. 
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(c) in paragraph (11), for “for the purposes of Article 3 of Commission Directive 2010/60”

substitute “having taken account of any available information from plant genetic resource

organisations”.

(9) In regulation 9 (exception for scientific purposes or selection work)—

(a) for paragraph (1)(b) substitute—

“(b) an authorisation has been granted to the producer in respect of small quantities of

seed for scientific purposes or selection work— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 4a(1)(a) of the

Fodder Plant Seed Directive.”,

(b) for paragraph (4) substitute—

“(4) The Scottish Ministers may only grant an authorisation under this regulation in

respect of a genetically modified variety if the marketing and release of the genetically 

modified material by the applicant has— 

(a) before the day on which exit day falls, been authorised under Part C of the 2001

Deliberate Release Directive,

(b) been authorised under the Food and Feed Regulation, or

(c) been authorised under the GMO Regulations.”.

(10) In regulation 9A (exception for test and trial seed)(a)—

(a) for paragraph (1) substitute—

“(1) Regulation 6(1)(b) does not apply to the marketing by a producer of seed for test and

trial purposes in accordance with— 

(a) a tests and trials authorisation; or

(b) an authorisation which has been granted to the producer—

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 4a(1)(b) of the

Fodder Plant Seed Directive.”,

(b) in paragraph (4), for sub-paragraph (b) substitute—

“(b) in the case of seed of a genetically modified variety, the marketing and release of

the genetically modified material by the applicant has been authorised— 

(i) before the day on which exit day falls, under Part C of the 2001 Deliberate

Release Directive,

(ii) under the Food and Feed Regulation, or

(iii) under the GMO Regulations;”,

(c) in paragraph (6), for “that permitted by Article 7 of the 2004 Commission Decision”

substitute—

“the greater of— 

(a) (i) in the case of field pea and field bean, 0.3%,

(ii) in all other cases, 0.1%,

(a) Regulation 9A was inserted by S.S.I. 2007/224. 
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of the annual number of seeds used in the United Kingdom, and 

(b) such quantity as the Scottish Ministers consider is sufficient to sow 10 hectares”,

(d) in paragraph (9), omit “or the Common Catalogue”,

(e) in paragraph (10), omit “or, as the case may be, Switzerland”(a).

(11) In regulation 9B (exception for conservation varieties)(b)—

(a) after paragraph (8), insert—

“(8A) For the purposes of paragraph (8), Article 14 of Commission Directive 2008/62 is

to be read as if— 

(a) in the first paragraph—

(i) “Each Member State shall ensure that,” was omitted,

(ii) for “does not exceed”, there were substituted “may not exceed”,

(iii) for “that Member State”, there were substituted “the United Kingdom”,

(b) in the second paragraph—

(i) for “each Member State”, there were substituted “the United Kingdom”,

(ii) for “the Member State” in both places where it occurs, there were substituted

“the United Kingdom”.”,

(b) in paragraph (11)—

(i) in the definition of “additional region”, insert at the end “, with Article 11(1) of

Commission Directive 2008/62 being read as if for the reference to “Member States”

in each place where it occurs and “the Member States” there were substituted “the

Scottish Ministers””,

(ii) in the definition of “region of origin”, insert at the end—

“, with Article 8.1 of Commission Directive 2008/62 being read as if— 

(a) in the first sub-paragraph—

(i) for “a Member State accepts”, there were substituted “the Scottish Ministers

accept”,

(ii) for “it shall”, there were substituted “they must”,

(iii) for “It shall”, there were substituted “The Scottish Ministers must”,

(iv) for “Member States”, there were substituted “Scottish Ministers”,

(b) the second sub-paragraph was omitted.”.

(12) For regulation 10(2) (general exemptions) substitute—

“(2) The Scottish Ministers may exercise the power under paragraph (1) for the purposes

of a temporary experiment seeking improved alternatives to provisions of these Regulations

and organised in accordance with regulations made under section 16(5) of the Act.

(2A) The duration of a temporary experiment must not exceed 7 years.”. 

(13) In regulation 11 (marketing of officially certified lower germination seed)—

(a) in paragraph (1)—

(i) in the words before sub-paragraph (a), omit “or Annex II (seed conditions) of the

Fodder Plant Seed Directive”,

(a) Regulation 9A(10) is amended by Part 2 of this instrument. 
(b) Regulation 9B was inserted by S.S.I. 2009/223. 
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(ii) for sub-paragraph (b) substitute—

“(b) which has been certified as satisfying the conditions for the relevant category of 

seed although it attains a lower percentage of germination than that specified in 

paragraph 13 of Part II of Schedule 4 in relation to Basic Seed— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 4(a) (marketing of

lower germination seed) of the Fodder Plant Seed Directive.”,

(iii) for sub-paragraph (c)(ii) substitute—

“(ii) in the case of seed which has been fully certified as being Pre-basic Seed or

Basic Seed— 

(aa) by a National Authority other than the Scottish Ministers, in 

accordance with the applicable requirements in the relevant part of the 

United Kingdom, irrespective of the findings of the National Authority; 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State, in Annex II (seed 

conditions) of the Fodder Plant Seed Directive, irrespective of the 

finding of the relevant competent seed certification authority.”, 

(b) for paragraph (3) substitute—

“(3) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(14) In regulation 12 (marketing of early movement seed)—

(a) in paragraph (1)—

(i) in sub-paragraph (a), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls,”,

(ii) for sub-paragraph (b) substitute—

“(b) any seed lot has been certified by a National Authority other than the Scottish 

Ministers in order to make seed rapidly available, and the provisional germination 

report on the seed has been presented by the producer to the Scottish Ministers,”, 

(b) in paragraph (3)—

(i) for “European” substitute “National”,

(ii) omit “or Annex II (seed conditions) of the Fodder Plant Seed Directive”,

(c) for paragraph (5) substitute—

“(5) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(15) In regulation 14 (applications for official certificates)—

(a) in paragraph (3), for “(or an equivalent list in another EEA State)” in both places where it

occurs, substitute “(or entered into an equivalent list in a European Single Market State
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before the end of the period of two years beginning with the day after the day on which 

exit day falls)”, 

(b) in paragraph (4)(d), after “licensed crop inspector or” insert “, where paragraph (4A)

applies, the”,

(c) after paragraph (4) insert—

“(4A) This paragraph applies where a licensed EC crop inspector as mentioned in

paragraph (4)(d) inspected the crop before the end of the period of two years beginning 

with the day after the day on which exit day falls.”. 

(16) In regulation 15(1)(a)(i) (sampling), for “European Authority” substitute “National

Authority”. 

(17) In regulation 16 (sealing of packages of fully certified seed)—

(a) in paragraph (1)—

(i) omit “EC” in both places where it occurs,

(ii) for sub-paragraph (b) substitute—

“(b) sealed— 

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for sealing in the relevant part of the United Kingdom,

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 9(1) (sealing of packages) of the Fodder Plant Seed Directive or,

where appropriate, Article 10 (sealing of packages and containers of

preservation mixtures) of Commission Directive 2010/60.”,

(b) for paragraph (3)(b) substitute—

“(b) (i) in any other part of the United Kingdom, in accordance with the applicable

requirements for re sealing in the relevant part of the United Kingdom, 

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 9(2) (re sealing of packages) of the Fodder Plant Seed Directive.”,

(c) in paragraphs (4) and (5), omit “EC” in each place where it occurs.

(18) In regulation 17 (labelling of packages of fully certified seed)—

(a) for paragraph (4A)(b)(a) substitute—

“(b) where seed is sealed—

(i) in any other part of the United Kingdom, be labelled in accordance with the

requirements for labelling applicable to a Conservation Variety in the relevant

part of the United Kingdom,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, be labelled in

accordance with Article 18 of Commission Directive 2008/62.”,

(b) for paragraph (5)(b) substitute—

“(b) which is sealed—

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for re sealing and labelling in the relevant part of the United

Kingdom in relation to the relevant category of seed and the seed or mixture

of seeds itself,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, in accordance

(a) Regulation 17(4A) was inserted by S.S.I. 2009/223. 

Certified copy from legislation.gov.uk Publishing REC/S5/19/9/3

142



with Article 9(2) (resealing), 10(1)(a) (labelling of packages), 13(2) (labelling 

of packages of mixtures of seeds) and 14a(c) (labelling of packages of Pre-

basic Seed) of the Fodder Plant Seed Directive and of Article 11 (labelling of 

preservation mixtures) of Commission Directive 2010/60 appropriate to the 

relevant category of seed and the seed or mixture of seeds itself.”, 

(c) for paragraph (8)(b) substitute—

“(b) which is sealed—

(i) in any other part of the United Kingdom, shall contain an official document in

accordance with the applicable requirements for official documents and, as the

case may be, for labelling of packages of mixtures of seeds, in the relevant

part of the United Kingdom,

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, shall contain an

official document in accordance with Articles 10(1)(b) (official documents)

and 13(2) (labelling of packages of mixtures of seeds) of the Fodder Plant

Seed Directive.”,

(d) in paragraph (10)—

(i) for sub-paragraph (a) substitute—

“(a) (i) for packages sealed in Scotland, the appropriate particulars of the matters 

specified in Part II of Schedule 6 and paragraphs (3), (6)(a), (12) and (13), are 

printed or stamped indelibly on the package in a panel of at least the size and 

of the colour so specified; 

(ii) for packages sealed in any other part of the United Kingdom, the appropriate

particulars of the matters specified in accordance with the applicable

requirements in the relevant part of the United Kingdom, are printed or

stamped indelibly on the package in a panel of at least the size and of the

colour so specified;

(iii) for packages sealed in a European Single Market State, before the end of the

period of two years beginning with the day after the day on which exit day

falls, the appropriate particulars of the matters specified in Articles 4 (lower

germination and early movement seed), 9(2) (resealing), 10(1)(a) (labelling),

11a (identification of genetically modified varieties) and Annex IV (labels) of

the Fodder Plant Seed Directive and Article 11 (labelling of preservation

mixtures) of Commission Directive 2010/60, are printed or stamped indelibly

on the package in a panel of at least the size and of the colour so specified;

and”,

(ii) for sub-paragraph (c) substitute—

“(c) the requirements of paragraph 17 of Part VI of Schedule 6 are satisfied in the case 

of a package sealed— 

(i) in another part of the United Kingdom; or

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(e) in paragraph (11), omit “EC” in both places where it occurs,

(f) in paragraph (14), for “one of the official languages of the European Union” substitute

“English but may also be given in other languages”.

(19) In regulation 20 (breeder’s confirmations)—

(a) for paragraph (1)(c) substitute—

“(c) shall only be made—

(i) for seed of a variety for which an application has been made to have that

variety accepted on to—

(aa) a UK National List, or
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(bb) an equivalent list in a European Single Market State, before the end of 

the period of two years beginning with the day after the day on which 

exit day falls, 

(ii) for seed of a component of a hybrid variety for which an application has been

made to have that hybrid variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls.”, 

(b) in paragraphs (5) and (6), for “another EEA State” substitute “a European Single Market

State”.

(20) In regulation 22(11) (labelling of packages of seed in relation to breeder’s confirmation),

for “one of the official languages of the European Union” substitute “English but may also be 

given in other languages”. 

(21) Regulation 23 (comparative tests and trials) is omitted.

(22) After regulation 26 (written and electronic communication) insert—

“Certification in a Crown Dependency

26A. Any seed certified and labelled in a Crown Dependency under legislation 

recognised by the Scottish Ministers to have equivalent effect to these Regulations may be 

marketed in Scotland. 

Transitional provision for official or producer’s labels on exit day 

26B. A label pre-printed before exit day which at the date on which it was printed was an 

official label or a producer’s label for the purposes of these Regulations is to be treated as 

an official label or, as the case may be, a producer’s label for a package of Basic Seed, Seed 

of a Certified Generation, Commercial Seed, seed of a Conservation Variety, seed of a 

preservation mixture or, as the case may be, a small A package or a small B package of Pre-

basic Seed, Basic Seed, Seed of a Certified Generation or Commercial Seed, for the 

purposes of any use of that label before the end of the period of two years beginning with 

the day after the day on which exit day falls.”. 

(23) In schedule 2 (official certificates and breeder’s confirmations), in Part I (official

certificates)— 

(a) in paragraph 1 (applications for seed harvested in the United Kingdom), omit “but not

made in pursuance of Article 15 (certification of seed from other EEA States or

equivalent third countries) of the Fodder Plant Seed Directive”,

(b) for paragraph 4 (applications for seed harvested in an EEA State or third country)

substitute—

“Applications for seed harvested outside the United Kingdom 

4.—(1) Notwithstanding paragraphs 2 and 3, and subject to sub-paragraphs (2) and (3), 

on receipt of an application made in accordance with regulation 14(1) for the issue of an 

official certificate in respect of a seed lot as Pre basic Seed, Basic Seed, Seed of a Certified 

Generation or Commercial Seed, the Scottish Ministers may issue an official certificate in 

respect of the seed lot containing the particulars specified in paragraph 1 of Schedule 3. 

(2) An official certificate may only be issued under sub-paragraph (1) if—

(a) the seed has been—

(i) produced directly from—

(aa) fully certified Basic Seed or Certified Seed of the First Generation, or
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(bb) seed certified in the United Kingdom, a Crown Dependency (provided 

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Basic Seed or Certified Seed of the First 

Generation in accordance with these Regulations, 

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination to have satisfied the conditions specified in

Part II of Schedule 4 for the relevant category of seed;

(b) the seed has been—

(i) produced directly from the crossing of fully certified Basic Seed with seed

certified in the United Kingdom, a Crown Dependency (provided the seed has

been produced under legislation recognised by the Scottish Ministers to have

equivalent effect to these Regulations), a European Single Market State or a

country granted equivalence, which is permitted to be sold as Basic Seed in

accordance with these Regulations,

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination to have satisfied the conditions specified in

Part II of Schedule 4 for the relevant category of seed; or

(c) the seed—

(i) is to be certified by the Scottish Ministers as Basic Seed,

(ii) has been produced directly from—

(aa) fully certified Pre-basic Seed, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Pre-basic Seed in accordance with these 

Regulations, 

(iii) has been harvested outside the United Kingdom, and

(iv) has been shown on official examination to have satisfied the conditions

specified in Part II of Schedule 4 for the relevant category of seed.

(3) In the case of seed which has been harvested in a European Single Market State, an

official certificate may only be issued under sub-paragraph (1)— 

(a) before the end of the period of two years beginning with the day after the day on

which exit day falls, and

(b) provided the seed—

(i) has been harvested from a crop which has been found by official field

inspection to satisfy the crop conditions specified in Annex I (crop standards)

of the Fodder Plant Seed Directive for the relevant category of seed,

(ii) has been packed in a sealed package in accordance with the requirements of

Article 9(1) (sealing) of the Fodder Plant Seed Directive and has been labelled

in accordance with the requirements of the second indented sub-paragraph of

the first paragraph of Article 15(2) (labelling requirements for certification of

seed from other EEA States or equivalent third countries) of the Fodder Plant

Seed Directive, and

(iii) is accompanied by an Annex V(C) document relating to the seed issued by the

relevant competent seed certification authority.
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(4) In this paragraph, “Annex V(C) document” means a document issued by the relevant

competent seed certification authority of the type specified in the following provisions of 

the Fodder Plant Seed Directive— 

(a) the second indented sub-paragraph of the first paragraph of Article 15(2), and

(b) Part C of Annex V.”,

(c) in paragraph 7(d) (when applications may be refused), for “(or to an equivalent list in an

EEA State)” substitute “(or to an equivalent list in a European Single Market State where

the application was made before the end of the period of two years beginning with the

day after the day on which exit day falls)”.

(24) In schedule 4 (requirements for Pre-basic Seed, Basic Seed, Certified Seed of the First

Generation, Certified Seed of the Second Generation and Commercial Seed), in paragraph 2 

(varietal identity and varietal purity), for “, an equivalent list in another EEA State or the Common 

Catalogue” substitute “or before the end of the period of two years beginning with the day after 

the day on which exit day falls accepted on to an equivalent list in a European Single Market State 

or the Common Catalogue”. 

(25) In schedule 4A(a) (standards for certification of Conservation Varieties)—

(a) in Part III (conditions relating to crops from which seed is obtained), in paragraph 1

(varietal identity and varietal purity), for “, an equivalent list in another EEA State or the

Common Catalogue” substitute “or before the end of the period of two years beginning

with the day after the day on which exit day falls accepted on to an equivalent list in a

European Single Market State or the Common Catalogue”,

(b) in Part IV (conditions relating to seed of a Conservation Variety), in paragraph 1

(standards of germination, analytical purity and content of seed of other plant species),

omit “EC”.

(26) In schedule 6—

(a) in paragraph 4(a)(i) (official label for a package of Pre-basic Seed), for “EEA State or

their commonly used initials”, substitute “country or country initials”,

(b) in paragraph 5(a) (official label for a package of Basic Seed or Seed of a Certified

Generation)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA State or their commonly used initials”, substitute

“country or country initials”,

(c) in paragraph 6(a)(official label for a package of Commercial Seed)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA State or their commonly used initials”, substitute

“country or country initials”,

(d) in paragraph 6A(a)(official label for a package of test and trial seed)(b), for “EEA State

or their distinguishing abbreviation”, substitute “country or country initials”,

(e) in paragraph 6B(a)(i) (official label for a package of seed of a Conservation Variety)(c),

for “EC” substitute “UK”,

(f) in paragraph 7(a)(ii) (official label for a package of mixtures to which regulation 8

applies), for “EEA State or their commonly used initials” substitute “country or country

initials”,

(g) in paragraph 8A(1)(a) (producer’s label for a package of seed of a preservation

mixture)(d), for “EU” substitute “UK”,

(a) Schedule 4A was inserted by S.S.I. 2009/223. 
(b) Paragraph 6A was inserted by S.S.I. 2007/224. 
(c) Paragraph 6B was inserted by S.S.I. 2009/223. 
(d) Paragraph 8A was inserted by S.S.I. 2012/5. 
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(h) in part III (labels for small EC A or small EC B packages)—

(i) in the heading for that part, omit “EC” in both places where it occurs,

(ii) in paragraph 9 (label for a small EC B package of Basic Seed, Seed of a Certified

Generation or Commercial Seed)—

(aa) in the heading, omit “EC”, 

(bb) in the words before sub-paragraph (a), omit “EC”, 

(cc) in sub-paragraph (a)(i), omit “EC”,

(iii) in paragraph 10 (label for a small EC A or small EC B package of Mixtures)(a)—

(aa) in the heading, omit “EC” in both places where it occurs, 

(bb) in the words before sub-paragraph (a), omit “EC” in both places where it 

occurs, 

(cc) in sub-paragraph (a), omit “EC” in both places where it occurs,

(dd) in sub-paragraph (e), for “Member State or Switzerland” substitute “country”,

(ee) in sub-paragraphs (h) and (i), omit “EC”, 

(ff) in sub-paragraph (h)(ii), for “Member State or Switzerland or its initials” 

substitute “country or country initials”, 

(gg) in sub-paragraph (i)(ii), for “Member State or Switzerland or their initials” 

substitute “country or country initials”, 

(i) in paragraph 12 (information to be supplied in respect of seed imported from a country

which is not an EEA State in a package exceeding 2 kilograms net weight)—

(i) in the heading, for “a country which is not an EEA State” substitute “outside the

United Kingdom”,

(ii) the existing text becomes sub-paragraph (1),

(iii) in sub-paragraph (1), for “a country which is not an EEA State” substitute “outside

the United Kingdom”,

(iv) after sub-paragraph (1) insert—

“(2) Sub-paragraph (1) does not apply to seed imported from a European Single Market 

State before the end of the period of two years beginning with the day after the day on 

which exit day falls.”, 

(j) in paragraph 17 (seed packages sealed in the United Kingdom but not in Scotland, or in

an EEA State other than the United Kingdom)(b)—

(i) in the heading, for “an EEA State other than the United Kingdom” substitute “a

European Single Market State”,

(ii) for “EEA State” in the first place where it occurs, substitute “European Single

Market State as applied before the end of the period of two years beginning with the

day after the day on which exit day falls”,

(iii) for “EEA State” in the second place where it occurs substitute “European Single

Market State”.

The Beet Seed (Scotland) (No. 2) Regulations 2010 

15.—(1) The Beet Seed (Scotland) (No. 2) Regulations 2010(c) are amended as follows. 

(a) Paragraph 10 is amended by Part 2 of this instrument. 
(b) Paragraph 17 was substituted by S.S.I. 2007/224. 
(c) S.S.I. 2010/148, amended by S.S.I. 2011/413, S.I. 2011/1043, S.S.I. 2016/68, S.S.I. 2016/434 and Part 2 of this instrument. 
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(2) In regulation 2 (interpretation)—

(a) in paragraph (1)—

(i) at the end of the definition of “additional region”, insert “, with Article 11(1) of that

Directive being read as if for the reference to “Member States” in each place where it

occurs and for “the Member States” there were substituted “the Scottish Ministers”,

(ii) in the definition of “breeder”, in paragraph (a), after “UK National List or” insert “,

at any time before the end of the period of two years beginning with the day after the

day on which exit day falls,”,

(iii) omit the definition of “the Common Catalogue Directive”,

(iv) in the definition of “control plot”, for “European” in both places where it occurs

substitute “National”,

(v) after the definition of “control plot” insert—

““country granted equivalence” means a country that has been granted equivalence 

under the Equivalence Decision; 

“Crown Dependency” means any of the Channel Islands or the Isle of Man;”, 

(vi) in the definition of “European Authority”, for “an EEA state other than the United

Kingdom” substitute “a European Single Market State”,

(vii) in the definition of “by a European Authority”, for “an EEA state other than the

United Kingdom” substitute “a European Single Market State”,

(viii) after the definition of “European Authority” insert—

““European Single Market State” means an EEA state or Switzerland;”, 

(ix) after the definition of “genetically modified” insert—

““the GMO Regulations” means— 

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(a);

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(b);

(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(c);

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(d);”,

(x) in the definition of “licensed EU crop inspector”—

(aa) for “an EEA state other than the United Kingdom” substitute “a European

Single Market State”,

(bb) for “EEA state” substitute “European Single Market State”,

(xi) in the definition of “region of origin”, insert at the end “, with Article 8.1 of

Commission Directive 2008/62 being read as if—

“(a) in the first sub-paragraph— 

(i) for “a Member State accepts”, there were substituted “the Scottish Ministers

accept”,

(ii) for “it shall”, there were substituted “they must”,

(iii) for “It shall”, there were substituted “The Scottish Ministers must”,

(iv) for “Member States”, there were substituted “Scottish Ministers”,

(a) S.S. I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, S.I. 2011/1043; S.S.I. 2015/100 and S.S.I. 2019/XXX.
(b) S.I. 2002/2443, as amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
(c) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90). 
(d) S.R. 2003 No. 167. 
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(b) the second sub-paragraph was omitted”,

(xii) in the definition of “small EC package”, omit “EC”,

(b) in paragraphs (3) and (4)—

(i) in sub-paragraph (a), for “an EEA state other than the United Kingdom” substitute “a

European Single Market State”,

(ii) in sub-paragraph (b), for “EEA state” substitute “European Single Market State”,

(c) in paragraph (5)—

(i) in sub-paragraph (a), for “an EEA state other than the United Kingdom” substitute “a

European Single Market State”,

(ii) in sub-paragraph (c)—

(aa) omit “EC” in both places where it occurs,

(bb) for “EEA state” substitute “European Single Market State”.

(3) For regulation 4(2) (seed to which the Regulations apply) substitute(a)—

“(2) These Regulations do not apply to seed intended for export outside the United 

Kingdom (other than regulation 14A (certification and labelling for export)).”. 

(4) In regulation 6 (marketing of seed)—

(a) in paragraph (1)—

(i) after sub-paragraph (a), omit “and”,

(ii) in sub-paragraph (b)(i), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls,”,

(iii) after sub-paragraph (b)(ii), insert—

“; and 

(c) in the case of seed which has been produced in a European Single Market State,

it—

(i) has otherwise been produced in compliance with the applicable requirements

set out in EU law, including the Beet Seed Directive and Commission

Directive 2008/62, and

(ii) has been imported into Scotland before the end of the period of two years

beginning with the day after the day on which exit day falls.”,

(b) in paragraph (2)(c), omit “or Annex I(A) (crop conditions) of the Beet Seed Directive”,

(c) in paragraph (5), for “a country which is not an EEA state” substitute “outside the United

Kingdom”,

(d) after paragraph (5) insert—

“(5A) Paragraph (5) does not apply to seed imported into Scotland from a European

Single Market State before the end of the period of two years beginning with the day after 

the day on which exit day falls.”, 

(e) in paragraph (6), omit “, by reason only of Article 3(2) (component varieties) of the

Common Catalogue Directive,”.

(5) For regulation 6A (importation from outside the European Union)(b) substitute—

“Importation into the United Kingdom

6A.—(1) Subject to paragraph (2), seed imported into the United Kingdom must be 

labelled with a label approved by the Organisation for Economic Cooperation and 

(a) Regulation 4(2) is amended, and regulation 14A is inserted, by Part 2 of this instrument. 
(b) Regulation 6A is inserted by Part 2 of this instrument. 
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Development for the varietal certification on the control of seed moving in international 

trade. 

(2) Paragraph (1) does not apply to seed imported from a European Single Market State

before the end of the period of two years beginning with the day after the day on which exit 

day falls.”. 

(6) For regulation 7(1) (general exemptions), substitute—

“(1) The Scottish Ministers may, by a general licence, authorise a temporary experiment 

seeking improved alternatives to provisions of these Regulations and organised in 

accordance with regulations made under section 16(5) of the Act. 

(1A) The duration of a temporary experiment must not exceed 7 years.”. 

(7) In regulation 8 (exception for scientific purposes or selection work)—

(a) for paragraph (1)(b) substitute—

“(b) an authorisation has been granted to the producer in respect of small quantities of

seed for scientific purposes or selection work— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 6(1)(a) of the Beet

Seed Directive.”,

(b) for paragraph (4) substitute—

“(4) The Scottish Ministers may only grant an authorisation under this regulation in

respect of a genetically modified variety if the marketing and release of the genetically 

modified material by the applicant has been authorised— 

(a) before the day on which exit day falls, under Part C of the 2001 Deliberate Release

Directive,

(b) under the Food and Feed Regulation, or

(c) under the GMO Regulations.”.

(8) In regulation 9 (exception for test and trial seed)—

(a) for paragraph (1) substitute—

“(1) Regulation 6(1) does not apply to the marketing by a producer of seed for test and

trial purposes in accordance with— 

(a) a tests and trials authorisation; or

(b) an authorisation which has been granted to the producer—

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 6(1)(b) of the Beet

Seed Directive.”,

(b) in paragraph (4), for sub-paragraph (b) substitute—

“(b) in the case of seed of a genetically modified variety, the marketing and release of

the genetically modified material by the applicant has been authorised— 

(i) before the day on which exit day falls, under Part C of the 2001 Deliberate

Release Directive,

(ii) under the Food and Feed Regulation, or

(iii) under the GMO Regulations;”,
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(c) in paragraph (6), for “that permitted by Article 7 (quantities) of the 2004 Commission

Decision” substitute “the greater of 0.1% of the annual number of seeds used in the

United Kingdom and such quantity as the Scottish Ministers consider is sufficient to sow

10 hectares”,

(d) in paragraph (9), omit “or the Common Catalogue”,

(e) in paragraph (10), for “names of the EEA states” substitute “country”.

(9) In regulation 10 (exception for Conservation Varieties), after paragraph (7) insert—

“(7A) For the purposes of paragraph (7), Article 14 of Commission Directive 2008/62 is 

to be read as if— 

(a) in the first paragraph—

(i) “Each Member State shall ensure that,” was omitted,

(ii) for “does not exceed”, there were substituted “may not exceed”,

(iii) for “that Member State”, there were substituted “the United Kingdom”,

(b) in the second paragraph—

(i) for “each Member State”, there were substituted “the United Kingdom”,

(ii) for “the Member State” in both places where it occurs, there were substituted

“the United Kingdom”.”.

(10) In regulation 11 (marketing of officially certified lower germination seed)—

(a) in paragraph (1)—

(i) in the words before sub-paragraph (a), omit “or Annex I (conditions for certification)

of the Beet Seed Directive”,

(ii) for sub-paragraph (b) substitute—

“(b) which has been certified as satisfying the conditions for the relevant category of 

seed although it attains a lower percentage of germination than that specified in 

Part II of Schedule 4 in relation to Basic Seed— 

(i) by a National Authority other than the Scottish Ministers, in accordance with

the applicable requirements in the relevant part of the United Kingdom;

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, by the competent seed certification authority of a

European Single Market State, in accordance with Article 5(a) (marketing of

lower germination seed) of the Beet Seed Directive; or”

(iii) for sub-paragraph (c)(ii) substitute—

“(ii) in the case of seed which has been fully certified as being Pre-Basic Seed or

Basic Seed— 

(aa) by a National Authority other than the Scottish Ministers, in 

accordance with the applicable requirements in the relevant part of the 

United Kingdom, irrespective of the findings of the National Authority; 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State, in accordance with Annex 

I(B) of the Beet Seed Directive, irrespective of the finding of the 

relevant competent seed certification authority.”, 

(b) for paragraph (3) substitute—

“(3) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.
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(11) In regulation 12 (marketing of early movement seed)—

(a) in paragraph (1)—

(i) in sub-paragraph (a), for “the Common Catalogue” substitute “accepted on to the

Common Catalogue at any time before the end of the period of two years beginning

with the day after the day on which exit day falls”,

(ii) for sub-paragraph (b) substitute—

“(b) any seed lot has been certified by a National Authority other than the Scottish

Ministers in order to make seed rapidly available, and the provisional germination

report on the seed has been presented by the producer to the Scottish Ministers,”,

(b) in paragraph (3)—

(i) for “European” substitute “National”,

(ii) omit “or Annex I(B) of the Beet Seed Directive”,

(c) for paragraph (4) substitute—

“(4) Paragraph (1) does not apply to seed which has been imported into the United

Kingdom from— 

(a) a European Single Market State, after the end of the period of two years beginning

with the day after the day on which exit day falls, or

(b) a country other than a European Single Market State.”.

(12) In regulation 15 (official certificates)—

(a) in paragraph (3), for “(or an equivalent in another EEA state)” and “(or an equivalent list

in another EEA state)” where those each occur, substitute “(or entered into an equivalent

list in a European Single Market State before the end of the period of two years beginning

with the day after the day on which exit day falls)”,

(b) in paragraph (4)(d), after “licensed crop inspector or” insert “, where paragraph (4A)

applies, the”,

(c) after paragraph (4) insert—

“(4A) This paragraph applies where a licensed EU crop inspector as mentioned in

paragraph (4)(d) inspected the crop before the end of the period of two years beginning 

with the day after the day on which exit day falls.”. 

(13) In regulation 16 (breeder’s confirmation)—

(a) for paragraph (1)(c) substitute—

“(c) shall only be made—

(i) for seed of a variety for which an application has been made to have that

variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls; or 

(ii) for seed of a component of a hybrid variety for which an application has been

made to have that hybrid variety accepted on to—

(aa) a UK National List, or

(bb) an equivalent list in a European Single Market State, before the end of

the period of two years beginning with the day after the day on which 

exit day falls.”, 

(b) in paragraphs (5) and (6), for “another EEA state” substitute “a European Single Market

State”.

(14) In regulation 17(1)(a) (sampling), for “European Authority” substitute “National

Authority”. 
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(15) In regulation 18 (sealing of packages of seed)—

(a) for paragraph (2)(b) substitute—

“(b) sealed—

(i) in any other part of the United Kingdom, in accordance with the applicable

requirements for sealing in the relevant part of the United Kingdom,

(ii) before the end of the period of two years beginning with the day after the day

on which exit day falls, in a European Single Market State, in accordance with

Article 11 (sealing of packages) of the Beet Seed Directive.”,

(b) in paragraphs (5) and (6), omit “EC”.

(16) In regulation 19 (labelling of packages of seed)—

(a) in paragraph (2)—

(i) omit “EC”,

(ii) for sub-paragraph (b) substitute—

“(b) where it is sealed— 

(i) in any other part of the United Kingdom, shall—

(aa) be labelled in accordance with the applicable requirements for labelling

in the relevant part of the United Kingdom in relation to the relevant 

category of seed, and 

(bb) contain an official document in accordance with the applicable 

requirements for official documents in the relevant part of the United 

Kingdom, 

(ii) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, shall—

(aa) be labelled in accordance with Articles 11 (sealing of packages) and 12

(labelling of packages) of the Beet Seed Directive appropriate to the 

relevant category of seed, and 

(bb) contain an official document in accordance with Articles 12(b) (official 

documents) and 22(2) (packing and labelling requirements for seed 

harvested in the European Union and intended for certification) of the 

Beet Seed Directive.”, 

(b) in paragraph (10), omit “EC”,

(c) in paragraph (15), for “one of the official languages of the European Union” substitute

“English but may also be given in other languages”.

(17) Regulation 20 (comparative tests and trials) is omitted.

(18) After regulation 23 (written and electronic communication) insert—

“Certification in a Crown Dependency

23A. Any seed certified and labelled in a Crown Dependency under legislation 

recognised by the Scottish Ministers to have equivalent effect to these Regulations may be 

marketed in Scotland. 

Transitional provision for official labels on exit day 

23B. A label pre-printed before exit day which at the date on which it was printed was an 

official label for the purposes of these Regulations is to be treated as an official label for a 

package of Basic Seed, Certified Seed or Seed of a Conservation Variety, for the purposes 

of any use of that label before the end of the period of two years beginning with the day 

after the day on which exit day falls.”. 
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(19) In schedule 1 (species and categories of beet seed), in Part II (categories of seed that may

be marketed)— 

(a) in the definition of “Pre-Basic Seed”, for sub-paragraph (c)(ii) substitute—

“(ii) has been certified— 

(aa) by a National Authority other than the Scottish Ministers as satisfying 

the conditions specified in sub-paragraphs (a) and (b) and the 

applicable requirements for Basic Seed in the relevant part of the 

United Kingdom; or 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State as satisfying the conditions 

specified in sub-paragraphs (a) and (b) and the requirements for Basic 

Seed specified in Annex I (conditions for certification) of the Beet Seed 

Directive.”, 

(b) in the definition of “Basic Seed”, for sub-paragraph (c)(ii) substitute—

“(ii) has been certified— 

(aa) by a National Authority other than the Scottish Ministers as satisfying 

the conditions specified in sub-paragraphs (a) and (b) and the 

applicable requirements for Basic Seed in the relevant part of the 

United Kingdom; or 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State as satisfying the conditions 

specified in sub-paragraphs (a) and (b) and the requirements for Basic 

Seed specified in Annex I (conditions for certification) of the Beet Seed 

Directive.”, 

(c) in the definition of “Certified Seed”, for sub-paragraph (b)(ii) substitute—

“(ii) has been certified— 

(aa) by a National Authority other than the Scottish Ministers as satisfying 

the conditions specified in sub-paragraph (a) and the applicable 

requirements for Certified Seed in the relevant part of the United 

Kingdom; or 

(bb) before the end of the period of two years beginning with the day after 

the day on which exit day falls, by the competent seed certification 

authority of a European Single Market State as satisfying the conditions 

specified in sub-paragraph (a) and the requirements for Certified Seed 

specified in Annex I (conditions for certification) of the Beet Seed 

Directive.”. 

(20) In schedule 2 (official certificates and breeder’s confirmations)—

(a) in Part I (official certificates)—

(i) in paragraph 1 (applications for seed harvested in the United Kingdom), omit “but

not made in pursuance of Article 22 (certification of seed from other EEA states or

equivalent third countries) of the Beet Seed Directive”,

(ii) for paragraph 4 (applications for seed harvested in an EEA state or third country)

substitute—

“Applications for seed harvested outside the United Kingdom 

4.—(1) Notwithstanding paragraphs 2 and 3, and subject to sub-paragraphs (2) and (3), 

on receipt of an application made in accordance with regulation 15(1) for the issue of an 

official certificate in respect of a seed lot as Pre-Basic Seed, Basic Seed or Certified Seed, 
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the Scottish Ministers may issue an official certificate in respect of the seed lot containing 

the particulars specified in paragraph 1 of Schedule 3. 

(2) An official certificate may only be issued under sub-paragraph (1) if—

(a) the seed has been—

(i) produced directly from—

(aa) fully certified Basic Seed or Certified Seed, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Basic Seed or Certified Seed in accordance with 

these Regulations, 

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination to have satisfied the conditions specified in

Part II of Schedule 4 for the relevant category of seed;

(b) the seed has been—

(i) produced directly from the crossing of fully certified Basic Seed with seed

certified in the United Kingdom, a Crown Dependency (provided the seed has

been produced under legislation recognised by the Scottish Ministers to have

equivalent effect to these Regulations), a European Single Market State or a

country granted equivalence, which is permitted to be sold as Basic Seed in

accordance with these Regulations,

(ii) harvested outside the United Kingdom, and

(iii) shown on official examination to have satisfied the conditions specified in

Part II of Schedule 4 for the relevant category of seed; or

(c) the seed—

(i) is to be certified by the Scottish Ministers as Basic Seed;

(ii) has been produced directly from—

(aa) fully certified Pre-Basic Seed, or

(bb) seed certified in the United Kingdom, a Crown Dependency (provided

the seed has been produced under legislation recognised by the Scottish 

Ministers to have equivalent effect to these Regulations), a European 

Single Market State or a country granted equivalence, which is 

permitted to be sold as Pre-Basic Seed in accordance with these 

Regulations, 

(iii) has been harvested outside the United Kingdom, and

(iv) has been shown on official examination to have satisfied the conditions

specified in Part II of Schedule 4 for the relevant category of seed.

(3) In the case of seed which has been harvested in a European Single Market State, an

official certificate may only be issued under sub-paragraph (1)— 

(a) before the end of the period of two years beginning with the day after the day on

which exit day falls, and

(b) provided that the seed—

(i) has been harvested from a crop which has been found by official field

inspection to satisfy the crop conditions specified in Annex I(A) (crop

conditions) of the Beet Seed Directive for the relevant category of seed,

(ii) has been packed in a sealed package in accordance with the requirements of

Article 11 (sealing of packages) of the Beet Seed Directive and has been

labelled in accordance with the requirements of Article 12 (labelling of

packages) of the Beet Seed Directive, and
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(iii) is accompanied by a document of the type specified in Article 22(2) (packing

and labelling requirements for seed harvested in the European Union and

intended for certification) of the Beet Seed Directive, containing the

particulars specified in Part C (information required for the document

provided for seed not finally certified, harvested in another member state) of

Annex IV of the Beet Seed Directive, which has been issued by the competent

seed certification authority in the European Single Market State.”,

(b) in Part II (breeder’s confirmations), in paragraph 7 (when applications may be refused),

for “(or to an equivalent list in an EEA state)” substitute “(or to an equivalent list in a

European Single Market State where the application was made before the end of the

period of two years beginning with the day after the day on which exit day falls)”.

(21) In schedule 4 (requirements for Pre-Basic Seed, Basic Seed, Certified Seed and seed of a

Conservation Variety), in Part I (conditions relating to crops from which seed is obtained), in 

paragraph 2 (varietal identify and varietal purity), for “, an equivalent list in another EEA state or 

the Common Catalogue” substitute “or before the end of the period of two years beginning with 

the day after the day on which exit day falls accepted on to an equivalent list in a European Single 

Market State or the Common Catalogue”. 

(22) In schedule 6 (labelling)—

(a) in paragraph 4 (official label for a package of Pre-Basic Seed), for “EEA state or their

commonly used initials”, substitute “country or country initials”,

(b) in paragraph 5(a) (official label for a package of Basic Seed or Certified Seed)—

(i) in sub-paragraph (i), for “EC” substitute “UK”,

(ii) in sub-paragraph (ii), for “EEA state or their commonly used initials”, substitute

“country or country initials”,

(c) in paragraph 6(a)(ii) (official label for a package of test and trial seed), for “EEA State or

their distinguishing abbreviation”, substitute “country or country initials”,

(d) in paragraph 7 (official label for a package of seed of a Conservation Variety)—

(i) in sub-paragraph (1)(a)(i), for “EC” substitute “UK”,

(ii) for sub-paragraph (2) substitute—

“(2) Where a package of seed of a Conservation Variety is sealed— 

(a) in any other part of the United Kingdom, it must be labelled in accordance with the

requirements for labelling applicable in the relevant part of the United Kingdom,

(b) in a European Single Market State, before the end of the period of two years

beginning with the day after the day on which exit day falls, it must be labelled in

accordance with the provisions of Article 18 (labelling) of Commission Directive

2008/62.”,

(e) in Part III (small EC packages)—

(i) in the heading, omit “EC”,

(ii) in paragraph 11 (label for a small EC package of Pre-Basic Seed, Basic Seed or

Certified Seed)—

(aa) in the heading, omit “EC”,

(bb) omit “EC” in both places where it occurs,

(cc) for “EEA state or their initials” substitute “country or country initials”,

(f) in paragraph 13 (information to be supplied in respect of seed imported from a country

which is not an EEA state in a package exceeding 2 kilograms net weight)—

(i) in the heading, for “a country which is not an EEA State” substitute “outside the

United Kingdom”,

(ii) the existing text becomes sub-paragraph (1),
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(iii) in sub-paragraph (1), for “a country which is not an EEA State” substitute “outside

the United Kingdom”,

(iv) after sub-paragraph (1) insert—

“(2) Sub-paragraph (1) does not apply to seed imported from a European Single Market 

State before the end of the period of two years beginning with the day after the day on 

which exit day falls.”, 

(g) in paragraph 17 (seed packages sealed in the United Kingdom but not in Scotland, or in

an EEA state other than the United Kingdom)—

(i) in the heading, for “an EEA state other than the United Kingdom” substitute “a

European Single Market State”,

(ii) for “EEA state other than the United Kingdom” substitute “European Single Market

State,

(iii) for “in that EEA state” substitute “in that European Single Market State before the

end of the period of two years beginning with the day after the day on which exit day

falls”.

The Seed Potatoes (Scotland) Regulations 2015 

16.—(1) The Seed Potatoes (Scotland) Regulations 2015(a) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) in the definition of “applicable Union grade”—

(i) omit sub-paragraph (a),

(ii) in sub-paragraph (b), for “outside Scotland” substitute “in a member State or

Switzerland”,

(iii) omit “in relation to both cases as mentioned in paragraph (a) and (b)”,

(b) after the definition of “applicable Union grade” insert—

““applicable United Kingdom grade” means—

(a) in relation to seed potatoes produced in Scotland, the United Kingdom grade

determined in respect of those seed potatoes under regulation 8(2)(a) or, as the case

may be, under regulation 15(2), and—

(i) in the case of pre-basic seed potatoes, means UK grade PBTC or UK grade

PB;

(ii) in the case of basic seed potatoes, means UK grade S, UK grade SE, or UK

grade E;

(b) in relation to seed potatoes produced in the United Kingdom other than Scotland,

the United Kingdom grade determined in accordance with the relevant seed

potatoes regulations,

and references in these Regulations to “UK grade PBTC”, “UK grade PB”, “UK

grade S”, “UK grade SE” and “UK grade E” are to be construed accordingly;”,

(c) in the definition of “basic seed potatoes”, in sub-paragraph (b), for the words from “in

accordance” to the end substitute—

“, stating that on examination of the potatoes they were certified as basic seed potatoes 

and that they have fulfilled the applicable requirements for the grade, in accordance 

with— 

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(a) S.S.I. 2015/395, amended by S.S.I. 2016/68, S.S.I. 2016/434 and S.S.I. 2018/391. 
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(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to regulation

10(1)(b) and paragraphs 2 and 4 of Schedule 5;

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 13(1) of Council Directive 2002/56/EC;”,

(d) after the definition of “crop inspection report” insert—

““Crown Dependency” means the Isle of Man and any of the Channel Islands;”,

(e) after the definition of “Directive 2001/18/EC” insert—

““equivalent Union grade” means—

(a) for “UK grade PBTC”, “Union grade PBTC”;

(b) for “UK grade PB”, “Union grade PB”;

(c) for “UK grade S”, “Union grade S”;

(d) for “UK grade SE”, “Union grade SE”;

(e) for “UK grade E”, “Union grade E”;”,

(f) after the definition of “genetically modified” insert—

“the GMO Regulations” means—

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(a),

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(b),

(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(c),

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(d);”,

(g) for the definition of “grade” substitute—

““grade” includes the United Kingdom grade;”,

(h) for the definition of “official document” substitute—

““official document” means—

(a) in the case of seed potatoes produced in Scotland, a document issued or approved

by the Scottish Ministers, which meet the requirements of schedule 5A;

(b) in the case of seed potatoes produced outside Scotland, a document issued or

approved by the relevant authority in the country or territory where the seed

potatoes were produced, which meets the requirements of—

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to the

requirements of schedule 5A;

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 13(1)(b) of Council Directive 2002/56/EC;”,

(i) in the definition of “official label”, for sub-paragraph (b) substitute—

“(b) in the case of seed potatoes produced outside Scotland, a label approved by the

relevant authority in the country or territory where the seed potatoes were 

(a) S.S.I. 2002/541, amended by S.I. 2005/2759 and S.I. 2011/1043; and by S.S.I. 2004/439 and S.S.I. 2015/100. 
(b) S.I. 2002/2443, as amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
(c) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90). 
(d) S.R. 2003 No. 167. 
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produced and which meets, as appropriate to the seed potatoes to which the label 

relates, the requirements of— 

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to the

requirements of regulation 10 and schedule 5;

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 13(1)(a) or Article 18(f) of Council Directive 2002/56/EC or of Article

9 of Commission Decision 2004/842/EC;”,

(j) for the definition of “outside Scotland” substitute—

““outside Scotland”, in relation to the place of production of seed potatoes means—

(a) any part of the British Islands other than Scotland; and

(b) a member State or Switzerland;”,

(k) in the definition of “pre-basic seed potatoes”, in sub-paragraph (b), for the words “Article

18(f)” to the end substitute—

“the requirements of— 

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to the

requirements of regulation 10(1)(a) and paragraphs 1 and 4 of Schedule 5;

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 18(f) of Council Directive 2002/56/EC;”,

(l) in the definition of “relevant authority”, omit “for the purposes of Council Directive

2002/56/EC”,

(m) after the definition of “relevant authority”, insert—

““the seed potatoes regulations” means—

(a) in relation to England, the Seed Potatoes (England) Regulations 2015(a);

(b) in relation to Wales, the Seed Potatoes (Wales) Regulations 2016(b);

(c) in relation to Northern Ireland, the Seed Potatoes Regulations (Northern Ireland)

2016(c),

and “the relevant seed potatoes regulations”, in relation to any constituent part of

the United Kingdom, means the seed potatoes regulations applicable in relation to

that part.”,

(n) in the definition of “scientific and selection seed potatoes”, in sub-paragraph (b), for the

words “Article 6(1)(a)” to the end substitute—

“the requirements of— 

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to the

requirements of regulation 6;

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 6(1)(a) of Council Directive 2002/56/EC;”,

(a) S.I. 2015/1953, amended by S.I. 2017/288. 
(b) S.I. 2016/106 (W.52), amended by S.I. 2017/596 (W.139) and S.I. 2017/1095 (W.276). 
(c) S.R. 2016 No. 190, amended by S.R. 2017 No. 155. 
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(o) in the definition of “test and trial seed potatoes”, in sub-paragraph (b), for the words “the

requirements” to the end substitute—

“the requirements of— 

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to the

requirements of regulations 5 and 10(1)(c) and paragraphs 3 and 4 of

Schedule 5;

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 9 of Commission Decision 2004/842/EC.”.

(3) In regulation 2(3), omit from “in accordance with” to the end.

(4) In regulation 4 (general provisions on the marketing of seed potatoes)—

(a) in paragraph (5), before “the applicable Union grade” insert “the applicable United

Kingdom grade,”,

(b) for paragraph (6)(b) substitute—

“(b) in the case of basic seed potatoes in respect of which the applicable United

Kingdom grade or, as the case may be, the applicable Union grade is— 

(i) UK grade S or Union grade S, the fifth field generation,

(ii) UK grade SE or Union grade SE, the sixth field generation,

(iii) UK grade E or Union grade E, the seventh field generation.”.

(5) In regulation 5 (marketing requirements – test and trial seed potatoes)—

(a) for paragraph (4) substitute—

“(4) The Scottish Ministers may not grant or renew an authorisation under paragraph (1)

unless they are satisfied that— 

(a) the seed potatoes which are the subject of the authorisation or renewal are of a

variety of seed potato for which an application for acceptance onto the National

List has been made;

(b) in relation to seed potatoes containing genetically modified material, the marketing

and release of the material by the applicant has been authorised under—

(i) before the day on which exit day falls, Part C of Directive 2001/18/EC;

(ii) Regulation 1829/2003; or

(iii) the GMO Regulations;

(c) the marketing of the seed potatoes would not contravene any prohibition on the use

of that variety which has been imposed in accordance with Article 14 of

Commission Decision 2004/842/EC and which has been published in the Plant

Varieties and Seeds Gazette in accordance with section 34(1) of the Act; and

(d) the quantity of the variety of seed potato to be marketed does not exceed the

greater of 0.1% of the annual number of seed potatoes used in the United Kingdom

and such quantity as the Scottish Ministers consider is sufficient to sow 10

hectares.”,

(b) in paragraph (8)(b), omit “or the Common Catalogue”.

(6) For regulation 6(3) (marketing requirements – scientific and selection seed potatoes)

substitute— 

“(3) In relation to seed potatoes containing genetically modified material, the Scottish 

Ministers may not grant or renew an authorisation under paragraph (1) unless they are 

satisfied that the marketing and release of the material by the applicant has been authorised 

under— 

(a) before the day on which exit day falls, Part C of Directive 2001/18/EC;
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(b) Regulation 1829/2003; or

(c) the GMO Regulations.”.

(7) In regulation 7 (marketing requirements – conservation varieties)—

(a) in paragraph (2), for the words from the beginning to “Commission Directive

2008/62/EC” substitute “Where the quantities laid down in Article 14 of Directive

2008/62/EC would otherwise be likely to be exceeded”,

(b) after paragraph (2) insert—

“(2A) For the purposes of paragraph (2), Article 14 of Commission Directive 2008/62/EC

is to be read as if— 

(a) in the first paragraph—

(i) “Each Member State shall ensure that” was omitted;

(ii) for “does not exceed”, there were substituted “may not exceed”;

(ii) for “that Member State”, there were substituted “the United Kingdom”;

(b) in the second paragraph—

(i) for “each Member State”, there were substituted “the United Kingdom”;

(ii) for “the Member State” in both places where it occurs, there were substituted

“the United Kingdom”.”.

(8) In regulation 8 (certification and grading)—

(a) in paragraph (2)(a)—

(i) for “applicable Union grade” substitute “applicable United Kingdom grade”,

(ii) for “Union grade PBTC” substitute “UK grade PBTC”; and

(iii) for “Union grade S” substitute “UK grade S”,

(b) in paragraph (4), for “Union” substitute “United Kingdom”.

(9) In regulation 10(3)(b) (labelling of seed potatoes), for “Union” substitute “United

Kingdom”. 

(10) For regulation 11(1)(b) (sealing of packages) substitute—

“(b) in the case of seed potatoes produced outside Scotland, it is sealed in accordance 

with— 

(i) in the case of seed potatoes produced in the United Kingdom, the relevant

seed potatoes regulations;

(ii) in the case of seed potatoes produced in a Crown Dependency, legislation

recognised by the Scottish Ministers as having equivalent effect to paragraph

(a);

(iii) in the case of seed potatoes produced in a member State or Switzerland,

Article 12(1) of Council Directive 2002/56/EC.”.

(11) In regulation 15 (enforcement – crop inspection report, applicable Union grade and official

label)— 

(a) in the heading, for “Union” substitute “United Kingdom”,

(b) in paragraph (2), for “Union” substitute “United Kingdom”.

(12) In regulation 20 (imports from outside EU)—

(a) in the heading, for “EU” substitute “British Islands”,

(b) for “European Union” substitute “British Islands”.
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(13) After regulation 23 (extension and modification of provisions of the Act) insert—

“Transitional provision for official labels on exit day

23A. A label pre-printed before exit day which at the date on which it was printed was an 

official label for the purposes of these Regulations is to be treated as an official label for 

basic seed potatoes or, as the case may be, test and trial seed potatoes produced in Scotland, 

for the purposes of any use of that label before the end of the period of one year beginning 

with the day after the day on which exit day falls.”. 

(14) In schedule 1 (conditions for certification and grading of Scottish seed potatoes)—

(a) in paragraph 1(c)(ii), for “Union” substitute “United Kingdom”,

(b) in paragraph 2(f), for “Union” substitute “United Kingdom”,

(c) in paragraph 3(a), omit “or in the Common Catalogue”,

(d) in paragraphs 6, 8, 9, 12 and 13, in each place it occurs, for “Union” substitute “UK”.

(15) In schedule 2 (certification and grading: source material requirements, other requirements

and tolerances)— 

(a) in Table I (pre-basic seed potatoes)—

(i) in the heading of column 1 (Union grade), for “Union” substitute “UK”,

(ii) in the entry for grade “PBTC”, in column 3 (other requirements), for “Union”

substitute “UK”,

(iii) in the entry for grade “PB”—

(aa) in column 2 (source material), for “Union grade PBTC” substitute “UK grade

PBTC or the equivalent Union grade”, 

(bb) in column 3 (other requirements), for “Union grade S” substitute “UK grade S 

or the equivalent Union grade”, 

(b) in Table II (basic seed potatoes and test and trial seed potatoes)—

(i) in the heading of column 1 (Union grade), for “Union” substitute “UK”,

(ii) in the entry for grade “S”, in column 2 (source material), for “Union grade PBTC or

PB” substitute “UK grade PBTC or PB or the equivalent Union grade”,

(iii) in the entry for grade “SE”, in column 2, for “Union grade PBTC, PB, or S”

substitute “UK grade PBTC, PB or S or the equivalent Union grade”,

(iv) in the entry for grade “E”, in column 2, for “Union grade PBTC, PB, S or SE”

substitute “UK grade PBTC, PB, S or SE or the equivalent Union grade”.

(16) In schedule 3 (requirements as to varietal purity and size)—

(a) in paragraph 2 (Union grade PBTC)—

(i) in the heading, for “Union” substitute “UK”,

(ii) in sub-paragraph (1)—

(aa) for “applicable Union grade”, substitute “applicable United Kingdom grade”,

and

(bb) for “Union grade PBTC” substitute “UK grade PBTC”,

(b) in paragraph 3 (Union grade PB)—

(i) in the heading, for “Union”, substitute “UK”,

(ii) in sub-paragraph (1)—

(aa) for “applicable Union grade”, substitute “applicable United Kingdom grade”,

and

(bb) for “Union grade PB”, substitute “UK grade PB”,
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(c) in paragraph 4 (Union grade S, SE, E and test and trial seed potatoes)—

(i) in the heading, for “Union” substitute “UK”,

(ii) in sub-paragraph (1)(a)—

(aa) for “applicable Union grade”, substitute “applicable United Kingdom grade”,

and

(bb) for “Union grade S, SE, or E”, substitute “UK grade S, SE or E”,

(d) for paragraph 5(2)(a) (seed potatoes produced outside Scotland), substitute—

“(a) comply with the following requirements relating to size—

(i) the minimum size must be such that the seed potatoes do not pass through a

square mesh of 25 millimetres by 25 millimetres;

(ii) the maximum variation in size between tubers in a lot must not exceed 25

millimetres;

(iii) in the case of tubers which are too large to pass through a square mesh of 35

millimetres by 35 millimetres, the upper and lower size limits shall be

expressed in multiples of 5 millimetres; and”.

(17) In the heading to schedule 4 (particulars to be provided in respect of seed potatoes

produced outside the European Union), for “European Union” substitute “British Islands”. 

(18) In schedule 5 (official labels)—

(a) in paragraph 1(2)(c) (pre-basic seed potatoes), for “member State” substitute “country”,

(b) in paragraph 2 (basic seed potatoes)—

(i) in sub-paragraph (2)(b)—

(aa) for “European Union”, substitute “British Islands”,

(bb) for “EU”, substitute “UK”,

(ii) in sub-paragraph (c), for “member State” substitute “country”,

(c) in paragraph 3 (test and trial seed potatoes)—

(i) in sub-paragraph (2)(b)—

(aa) for “European Union”, substitute “British Islands”,

(bb) for “EU”, substitute “UK”,

(ii) in sub-paragraph (2)(d), for “member State” substitute “country”.

(19) After schedule 5 (official labels) insert—

“SCHEDULE 5A Regulation 2(1) 

OFFICIAL DOCUMENTS 

1. An official document used in relation to pre-basic seed potatoes must be white with a

diagonal violet line. 

2. An official document used in relation to basic seed potatoes must be predominantly

white. 

3. An official document used in relation to test and trial seed potatoes must be orange.

4. An official document must, in relation to the seed potatoes to which it relates, state—

(a) crop identification number, including the producer’s identification number (or

equivalent);

(b) the month and year when officially sealed;

(c) the country of production.”.
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(20) In schedule 6 (tolerances for diseases, pests, damages and defects)—

(a) in paragraph 1 (tolerances)—

(i) for “applicable Union grade” in each place where it occurs, substitute “applicable

United Kingdom grade”,

(ii) in sub-paragraph (1)(a), for “Union grade PBTC, substitute “UK grade PBTC”,

(iii) in sub-paragraph (1)(b), for “Union grade PB”, substitute “UK grade PB”,

(iv) in sub-paragraph (1)(c), for “Union grade S”, substitute “UK grade S”,

(v) in sub-paragraph (1)(d), for “Union grade SE”, substitute “UK grade SE”,

(vi) in sub-paragraph (1)(e)(i), for “Union grade E”, substitute “UK grade E”,

(vii) in sub-paragraph (1)(f), for “European Union” substitute “British Islands”,

(b) in the headings for Tables I (Union grade PBTC produced in Scotland) and II (Union

grade PB produced in Scotland), for “Union” substitute “UK”,

(c) in Table III (Union grade S, SE and E and test and trial seed potatoes)—

(i) in the heading, for “Union” substitute “UK”,

(ii) in sub-headings (a) (Union grade S produced in Scotland), (b) (Union grade SE

produced in Scotland) and (c) (Union grade E and test and trial seed potatoes

produced in Scotland), for “Union” in each place where it occurs substitute “UK”,

(d) in the heading for Table IV (basic seed potatoes intended for markets outside the EU), for

“EU” substitute “British Islands”.

The Seed (Licensing and Enforcement etc.) (Scotland) Regulations 2016 

17.—(1) The Seed (Licensing and Enforcement etc.) (Scotland) Regulations 2016(a) are 

amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) in the definition of “seed merchant”, in paragraph (a), omit “EC” in both places where it

occurs,

(b) in the definition of “seed processor”, in paragraph (a), omit “EC” in both places where it

occurs.

(3) In regulation 13(4) (sampling for enforcement purposes), omit “including for the purpose of

the Community comparative tests and trials referred to in the Seed Marketing Directives”. 

The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017 

18.—(1) The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017(b) 

are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) in the definition of “CAC material”, for paragraph (b) substitute—

“(b) in relation to propagating material and fruit plants produced—

(i) in any other part of the United Kingdom, is material and plants that meet the

requirements of the relevant fruit marketing regulations;

(ii) in a Crown Dependency, is material and plants that meet the requirements in

legislation recognised by the Scottish Ministers as having equivalent effect to

schedule 3;

(iii) in a member State, is material and plants that meet the requirements in

Articles 23 to 27 of Commission Implementing Directive 2014/98/EU;”,

(a) S.S.I. 2016/68, amended by S.S.I. 2016/434 and S.S.I. 2017/179. 
(b) S.S.I. 2017/177, amended by Part 2 of this instrument. 
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(b) after the definition of “Commission Implementing Directive 2014/98/EU” insert—

““Crown Dependency” means the Isle of Man or any of the Channel Islands;”,

(c) after the definition of “fruit plants” insert—

““the fruit marketing regulations” means—

(a) as regards England, the Marketing of Fruit Plant and Propagating Material

(England) Regulations 2017(a);

(b) as regards Wales, the Marketing of Fruit Plant and Propagating Material (Wales)

Regulations 2017(b);

(c) as regards Northern Ireland, the Marketing of Fruit Plant and Propagating Material

Regulations (Northern Ireland) 2017(c);

and “the relevant fruit marketing regulations”, in relation to any constituent part of

the United Kingdom, means the fruit marketing regulations applicable in relation

to that part;”,

(d) after the definition of “genetically modified organism” insert—

““the GMO regulations” means—

(a) in relation to Scotland, the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002(d),

(b) in relation to England, the Genetically Modified Organisms (Deliberate Release)

Regulations 2002(e),

(c) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(f),

(d) in relation to Northern Ireland, the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(g);”,

(e) in the definition of “official label”, for paragraph (b) substitute—

“(b) in the case of pre-basic material, basic material or certified material originating—

(i) in any other part of the United Kingdom, means a label issued or approved by

the responsible official body and which meets the applicable requirements in

relation to that material contained in the relevant fruit marketing regulations;

(ii) in a Crown Dependency, means a label issued or approved by the responsible

official body and which meets the applicable requirements in relation to that

material contained in legislation recognised by the Scottish Ministers as

having equivalent effect to the relevant paragraphs of Part 1 of schedule 5;

(iii) in a member State, means a label issued or approved by the responsible

official body and which meets the applicable requirements in relation to that

material contained in Article 2 of Commission Implementing Directive

2014/96/EU;”,

(f) in the definition of “officially certified”, for paragraph (b) substitute—

“(b) in the case of plant material originating—

(i) in any other part of the United Kingdom, means certified in accordance with

the relevant fruit marketing regulations;

(ii) in a Crown Dependency, means certified in accordance with legislation

recognised by the Scottish Ministers as having equivalent effect to the

relevant provisions of schedule 2;

(a) S.I. 2017/595. 
(b) S.I. 2017/691 (W.163). 
(c) S.R. 2017 No. 119. 
(d) S.S.I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, S.I. 2011/1043; S.S.I. 2015/100 and S.S.I. 2019/XXX.
(e) S.I. 2002/2443, as amended by S.I. 2004/2411, S.I. 2005/2759, S.I. 2009/1892 and S.I. 2018/575. 
(f) S.I. 2002/3188 (W. 304), amended by S.I. 2005/2759 and S.I. 2013/755 (W. 90). 
(g) S.R. 2003 No. 167. 
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(iii) in a member State, means certified for the purposes of Article 3 of Council

Directive 2008/90/EC by the responsible official body;”,

(g) in the definition of “officially recognised description” omit “which was marketed in the

European Union prior to 30th September 2012”,

(h) in the definition of “plant variety rights”(a), omit “or under Council Regulation (EC) No

2100/94 on Community plant variety rights”,

(i) in the definition of “registered variety”, for paragraph (b) substitute—

“(b) in the case of varieties registered in any other part of the United Kingdom, means

registered in accordance with the relevant fruit marketing regulations;”, 

(j) for the definition of “responsible official body” substitute—

““responsible official body” means—

(a) in relation to plant material produced in Scotland, the Scottish Ministers;

(b) in relation to plant material produced in a country or territory outside Scotland, the

body responsible for the quality of plant material in that country or territory;”,

(k) in the definition of “third country”, for “which is not a member State of the European

Union” substitute “outside the United Kingdom”.

(3) In regulation 5 (general requirements for marketing of plant material)—

(a) for paragraph (1)(c) substitute—

“(c) in the case of plant material which consists of a genetically modified organism, the

organism has been authorised for cultivation pursuant to— 

(i) the GMO regulations,

(ii) Regulation (EC) No 1829/2003, or

(iii) before the day on which exit day falls, Directive 2001/18/EC;”,

(b) after paragraph (2) insert—

“(3) No person may market plant material in Scotland produced in a member State.

(4) Paragraph (3) does not apply to plant material which meets the conditions set out in

paragraph (5). 

(5) The conditions are that the plant material—

(a) is of a variety that may be marketed under regulation 7 or has been registered as a

variety by the responsible official body in a member State, in accordance with

Article 4 of Commission Implementing Directive 2014/97/EU;

(b) has been produced in compliance with the requirements set out in—

(i) Council Directive 2008/90/EC,

(ii) Commission Implementing Directive 2014/96/EU;

(iii) Commission Implementing Directive 2014/98/EU; and

(c) has been imported into Scotland before the end of the period of two years

beginning with the day after the day on which exit day falls.”.

(4) In regulation 8(5) (labelling, sealing and packing), for “Council Directive 2000/29/EC on

protective measures against the introduction into the Community of organisms harmful to plants or 

plant products and against their spread within the Community” substitute “the Plant Health 

(Scotland) Order 2005(b)”. 

(a) The definition of “plant variety rights” is amended by Part 2 of this instrument. 
(b) S.S.I. 2005/613, as last amended by S.S.I. 2019/XXX. 
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(5) After regulation 23 (transitional provision) insert—

“Transitional provision for official labels on exit day

23A. A label pre-printed before exit day which at the date on which it was printed was an 

official label for the purposes of these Regulations, is to be treated as an official label for 

plant material, for the purposes of any use of that label before the end of the period of two 

years beginning with the day after the day on which exit day falls.”. 

(6) In schedule 2 (certification requirements)—

(a) in paragraphs 3(f) (pre-basic material (other than mother plants and rootstocks not

belonging to a variety)) and 4(g) (rootstocks not belonging to a variety), omit “in

accordance with a derogation granted by the European Commission under Article 8(4) of

Commission Implementing Directive 2014/98/EU,”,

(b) for paragraph 5(4)(a) (acceptance of plants as pre-basic mother plants), substitute—

“(a) following production of a report from the responsible official body which proves

that the variety in question is distinct, uniform and stable; and”, 

(c) in paragraph 8(6) (maintenance of pre-basic mother plants and pre-basic material), omit

from “Where a derogation” to “species concerned,”,

(7) In schedule 4 (registration of varieties)—

(a) in paragraph 1 (interpretation)(a)—

(i) omit the definitions of “CPVO” and “CPVO protocols”,

(ii) in the definition of “technical questionnaire”, for “CPVO” in both places where it

occurs substitute “UPOV”,

(b) in paragraph 3 (registration)—

(i) for sub-paragraph (1)(c) substitute—

“(c) in relation to genetically modified varieties, the genetically modified organism of 

which the variety consists is authorised for cultivation pursuant to— 

(i) the GMO regulations,

(ii) Regulation (EC) No 1829/2003, or

(iii) before the day on which exit day falls, Directive 2001/18/EC.”,

(ii) for sub-paragraph (2)(b) substitute—

“(b) a responsible official body outside Scotland.”, 

(c) in paragraph 4 (application for registration with an official description)—

(i) in sub-paragraph (2)(b), for “member State” substitute “country”

(ii) for sub-paragraph (2)(d) substitute—

“(d) in the case of a genetically modified variety, evidence that the genetically modified

organism contained in that variety has been authorised for cultivation pursuant

to—

(i) the GMO regulations,

(ii) Regulation (EC) No 1829/2003, or

(iii) before the day on which exit day falls, Directive 2001/18/EC;”,

(iii) in sub-paragraph (3), for “authority in another member State” substitute “official

body outside Scotland”,

(d) in paragraph 5(1)(b) (growing trials), for “CPVO” in each place where it occurs substitute

“UPOV”,

(a) Paragraph 1 is amended by Part 2 of this instrument. 
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(e) for paragraph 6(1)(b)(ii) (duration and renewal of acceptance) substitute—

“(ii) the period during which the genetically modified organism of which the 

variety consists is authorised for cultivation pursuant to— 

(aa) the GMO regulations, 

(bb) Regulation (EC) No 1829/2003, or 

(cc) before the day on which exit day falls, Directive 2001/18/EC.”,

(f) for paragraph 7(1)(d) (removal from register), substitute—

“(d) in the case of any genetically modified variety, the genetically modified organism

contained in that variety— 

(i) ceases to be authorised for cultivation pursuant to—

(aa) the GMO regulations,

(bb) Regulation (EC) No 1829/2003, or

(ii) has, before the day on which exit day falls been authorised for cultivation

pursuant to Directive 2001/18/EC and ceases to be authorised.”.

(8) In schedule 5 (official labels, supplier’s documents and accompanying documents)—

(a) in paragraph 4—

(i) in sub-paragraph (a), for “EU” substitute “UK”,

(ii) in sub-paragraph (b)(i), for “member State” substitute “country”,

(iii) in sub-paragraph (b)(xii), for “member State” substitute “country”,

(b) in paragraph 5, for “one of the official languages of the European Union”, substitute

“English, but may also be printed in other languages,”,

(c) in paragraph 6—

(i) in sub-paragraph (a), for “EU” substitute “UK”,

(ii) in sub-paragraph (b)(i), for “member State” substitute “country”,

(iii) in sub-paragraph (b)(viii), for “member State” substitute “country”,

(d) in paragraph 7, for “one of the official languages of the European Union” substitute

“English, but may also be printed in other languages,”,

(e) in paragraph 8(b), for “one of the official languages of the European Union” substitute

“English, but may also be written in other languages,”.

(9) In schedule 8 (powers of inspectors), for paragraph 1(2)(a) substitute—

“(a) be accompanied by such other persons as the inspector considers appropriate;”. 

MAIRI GOUGEON 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

19th February 2019 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are principally made in exercise of the powers conferred by paragraph 1(1) and 

(3) of schedule 2 of the European Union (Withdrawal) Act 2018 (c.16) in order to address failures

of retained EU law to operate effectively and other deficiencies (in particular, those mentioned in

section 8(2)(a), (c), (d) and (g) of that Act) arising from the withdrawal of the United Kingdom

from the European Union.

Part 2 (regulations 2 to 8), made in exercise of powers under the European Communities Act 1972 

(c.68), make amendments to secondary legislation concerning the marketing of agricultural seed 

and fruit and vegetative plant propagating material: 

• To update references to a number of EU instruments referred to therein.

• To include references to EEA states and Switzerland.

• To make provision for the certification of seed intended for export and the labelling

requirements in relation to imports and exports of seed.

• To make provision for the labelling of seed potatoes produced outside Scotland

(regulation 7).

• To update a number of definitions.

Part 3 (regulations 9 to 18) makes amendments to secondary legislation concerning the marketing 

of agricultural seed and fruit and vegetative plant propagating material, consequential on the 

United Kingdom’s withdrawal from the European Union. 

A business and regulatory impact assessment has not been produced for this instrument as no, or 

no significant, impact upon business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

THE SEED AND PROPAGATING MATERIAL (EU EXIT) (SCOTLAND) 

(AMENDMENT) REGULATIONS 2019 

SSI 2019/59 

The above instrument was made in exercise of the powers conferred by section 2(2) of the 

European Communities Act 1972, paragraphs 1(1) and (3) of schedule 2 and paragraph 21(b) 

of schedule 7 of the European Union (Withdrawal) Act 2018 (“the 2018 Act”).  The 

instrument is subject to negative procedure. 

Purpose of the Instrument 

To amend the marketing regulations for the following seed and plant propagating 

materials– 

• The Beet Seeds (Scotland) (No 2) Regulations 2010

• The Cereal Seed (Scotland) Regulations 2005

• The Fodder Plant Seed (Scotland) Regulations 2005

• The Oil and fibre Plant Seed (Scotland) Regulations 2004

• The Vegetable Seed Regulations 1993

• The Seed Potatoes (Scotland) Regulations 2015

• The Marketing of Vegetable Plant Material Regulations 1995

• The Marketing of Ornamental Plant Propagating Material Regulations 1999

• The Marketing of Fruit Plant and Propagating Material (Scotland) Regulations 2017

• The Seed (Licensing and Enforcement etc.) (Scotland) Regulations 2016.

This is to address deficiencies in those regulations (“the relevant regulations”) arising from 

the United Kingdom’s withdrawal from the European Union in a no deal scenario, to 

ensure that they continue to operate effectively following EU exit. 

The instrument also contains amendments to update provisions in some of the relevant 

regulations before they all become retained EU law on exit day.  

Policy Objectives 

The Seed and Propagating Material (EU Exit) (Scotland) (Amendment) Regulations 2019 

addresses deficiencies in domestic legislation on the marketing of seeds and plant 

propagating material arising from the withdrawal of the United Kingdom from the European 

Union so that the relevant regulations will continue to be operable after EU exit.  The 

changes are for provisions which are inappropriate or redundant on withdrawal and, where 

required, to ensure continuity of supply of seed and propagating material. 
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Explanation of the law being amended by the regulations 

The marketing of seed and plant propagating material is regulated at European Union level by 

the directives listed below (“the relevant Directives”): 

i. Council Directive 66/401/EEC of 14 June 1966 on the marketing of fodder plant

seed;

ii. Council Directive 66/402/EEC of 14 June 1966 on the marketing of cereal seed;

iii. Council Directive 1998/56/EC of 20 July 1998 on the marketing of propagating

material of ornamental plants;

iv. Council Directive 2002/54/EC of 13 June 2002 on the marketing of beet seed;

v. Council Directive 2002/55/EC of 13 June 2002 on the marketing of vegetable

seed;

vi  Council Directive 2002/56/EC of 13 June 2002 on the marketing of seed potatoes; 

vii. Council Directive 2002/57/EC of 13 June 2002 on the marketing of seed of oil

and fibre plants;

viii. Council Directive 2008/72/EC of 15 July 2008 on the marketing of vegetable

propagating and planting material, other than seed and;

ix. Council Directive 2008/90/EC of 29 September 2008 on the marketing of fruit

plant propagating material and fruit plants intended for fruit production.

The relevant directives, which are transposed by the relevant regulations being amended by 

this instrument, prescribe processes to ensure minimum quality standards and traceability for 

marketed seed and plant propagating material.  They also set out administrative provisions, 

impose record-keeping requirements and provide for the licensing of industry crop inspectors, 

seed samplers and seed testing stations to carry out these statutory functions. 

Reasons for and effect of the proposed change 

This instrument amends provisions in the relevant regulations which are inappropriate or 

redundant as a result of the withdrawal of the UK from the EU.  It makes changes to these 

regulations to ensure that the law functions correctly after exit day, for example to remove 

references to the European Commission, the EU and Member States and to remove reporting 

obligations to the Commission which will no longer be appropriate: 

• Part 2 (regulations 2 to 8), make amendments to the relevant regulations, to ensure

that the legislation is up to date before those regulations become retained EU law on

exit day.  The amendments include:

� Updating references to a number of EU instruments; 

� Updating references to EEA states and Switzerland where appropriate, to reflect 

the application of the relevant Directives respectively by virtue of the EEA 

Agreement (OJ L 1, 3.1.1994, p.3) and the Agreement between the European 

Community and the Swiss Confederation on trade in agricultural products (OJ L 

114, 30.4.2002, p.132).  

� Making provision for the certification of seed intended for export and labelling 

requirements in relation to imports and exports of seed in relation to third 

countries.  Material supplied to the EU will need to be marketed and labelled in 
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compliance with the Organisation for Economic Cooperation and Development 

(OECD) seed and plant scheme. 

� Making further provision, clarifying the rules for official labelling and 

documentation in relation to seed potatoes produced outside Scotland. 

� Updating a number of definitions. 

� Part 3 (regulations 9 to 18) makes amendments to the relevant regulations  arising 

from, and in consequence of, the United Kingdom’s withdrawal from the European 

Union.  This is to ensure that the relevant regulations as retained EU law continue 

to function effectively on EU exit in a no deal scenario.  This instrument makes 

minor technical amendments to ensure that industry can function and has no 

substantive impact on current processes or farming practices. 

For climatic and economic reasons, the whole of the UK including Scotland is for many 

species dependent or semi-dependent on seed and plant propagating material produced in the 

EU.  Therefore, similar to provision being made elsewhere in the UK1, the instrument amends 

the relevant regulations to provide for a temporary two year period when it will still be 

possible to import the relevant seed and propagating material from the EU in respect of those 

species.  This will ensure continuity of supplies of seed and plant propagating material to the 

UK as a whole.  This transitional arrangement is not required for plant propagating material 

of ornamental plants, because the statutory requirements for marketing are simpler, and 

imports can continue indefinitely.  Similarly, in relation to seed potatoes, no express 

transition period has been provided for.  Whilst, theoretically, seed potatoes produced in the 

EU will continue to be marketable in Scotland after exit day, in practice, there is little or no 

demand from the Scottish industry for EU-produced seed potatoes, in contrast to the position 

elsewhere in the UK2, which is heavily dependent on EU-produced seed potatoes.  So, it is 

considered that making express provision for a transition period would serve no useful or 

practical purpose. 

To avoid financial loss to Scottish businesses, this instrument also provides a temporary 

transition period to allow existing stocks of pre-printed official EU certification or supplier’s 

labels to be used up.  This is not required for labels for, ornamentals and vegetable plants 

where there are different arrangements for labelling. 

1 http://www.legislation.gov.uk/uksi/2019/131/contents/made 
2 See the draft of the UK SI which has been laid for sifting scrutiny in the UK Parliament: 

https://www.gov.uk/eu-withdrawal-act-2018-statutory-instruments/the-animal-health-plant-health-seeds-

and-seed-potatoes-amendment-eu-exit-regulations-2019  
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Statements required by European Union (Withdrawal) Act 2018 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) Regulations 2019 do no more than is appropriate.  This is the case because the 

amendments are being made only to ensure, following a ‘no deal’ United Kingdom exit from 

the European Union, continued and effective functioning of the legislation being amended 

and do not introduce policy change and will not have a substantive impact on current 

marketing practices because the underlying processes and standards are unchanged.” 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view there are good reasons for the provisions in this instrument, 

and I have concluded they are a reasonable course of action.  These are to ensure, following a 

‘no deal’ United Kingdom exit from the European Union, the continued and effective 

regulation of seed and propagating material within Scotland in order to ensure continuity of 

supply of seed and propagating material for the agricultural / horticultural sector.  The 

amendments made by the instrument are technical in nature to ensure legislative operability 

only.”. 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement  “In my view the Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) Regulations 2019 do not amend, repeal or revoke a provision or provisions in 

the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made under those 

Acts.”.   

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement “In my view the Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) Regulations 2019 have had due regard to the need to eliminate discrimination, 

harassment, victimisation and any other conduct that is prohibited by or under the Equality 

Act 2010.”. 
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Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement  “In my view the Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) Regulations 2019 have had due regard to the need to the guiding principles on 

the environment and animal welfare as derived from the equivalent principles provided for in 

Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the Functioning of 

the European Union.”.  

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon has made the 

following statement “In my view the Seed and Propagating Material (EU Exit) (Scotland) 

(Amendment) Regulations 2019 do not alter current policy on rights and duties relating to 

employment and health and safety and matters relating to consumer protection (so far as is 

within devolved competence).  The instrument is made to ensure, following a ‘no deal’ 

United Kingdom exit from the European Union, the continued and effective regulation of the 

marketing of seed and plant propagating material within Scotland in order to ensure that only 

seed and propagating material of a required standard is marketed providing high quality and 

healthy crops for the agricultural / horticultural sector.  The amendments made by the 

instrument are technical in nature to ensure legislative operability only.”. 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

Low – The amendments are technical in nature to allow continuity of law and do not amount 

to a change in policy. 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

Negative procedure is considered appropriate as these minor and technical amendments do no 

more than is necessary to ensure that the legislation continues to operate effectively following 

the UK’s exit from the EU.  The regulations do not include provisions which fall within 

paragraph 1(2) of schedule 7 of the European Union (Withdrawal) Act 2018. 

Further information 

Consultation 

This instrument does not amount to a change in policy and is being made to avoid 

deficiencies arising as a result of the UK’s withdrawal from the EU.  There has been a 

number of formal public consultation regarding this instrument to cover all seed and 

propagating material. 
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Date Type of Consultation Audience Comments 

Autumn 2018 UK Technical Notices Aimed at all industries 

in the UK with interest 

in seed and 

propagating material 

Information notices 

were drawn up by 

Defra in conjunction 

with the DA’s to 

provide information as 

to what a no deal 

scenario would mean 

for their business. 

16 November 2018 UK Seed Panel 

Meeting 

Seed potato 

stakeholders 

Policy & SASA staff 

provide an up-date on 

Brexit at this event. 

11 & 12 December 

2018 

APHA Workshops. 

2 days, 3 

presentations. 

Aimed at all industries 

in Scotland with 

interest in seed and 

propagating material  

APHA invited to 

provide presentation 

given in Cambridge to 

our industry 

Edinburgh.  

w/c 11 February 2019 Industry letter/ Web 

Page Article  

Aimed at all industries 

in Scotland with 

interest in seed and 

propagating material 

Information letter / 

article providing 

guidance for day 1 

readiness. 

March 2019 Scottish Seed Potato 

Workshops  

Seed potato industry 5 workshops to be 

held across Scotland. 

On going Meetings Stakeholders from the 

various seed & 

propagating sectors  

SG policy & SASA 

deliver hold regular 

meetings with the 

industry throughout 

the year. Updates 

provided. 

Impact Assessments 

Full impact assessments have not been prepared for this instrument, as it is aimed at 

preserving the effect of the current regulatory regimes once the UK leaves the EU.  The 

current amendments do not alter the Scottish Government’s current environmental policies 

and priorities and, therefore, do not have a significant impact of the environment.  The impact 

on business, charities or voluntary bodies is expected to be minimal. 

Financial Effects 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon confirms that no 

BRIA is necessary as the instrument has no financial effects on the Scottish Government, 

local government or on business.  

Scottish Government 

Agriculture and Rural Economy Directorate 

19 February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/57: Genetically Modified Organisms (EU Exit) (Scotland)
(Amendment) Regulations 2019

Type of Instrument: Negative 

Coming into force: Part 1 and 2, on 28 March 2019, the remainder on 
Exit Day.    

Laid Date: 20 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. To fix deficiencies (arising from the withdrawal of the United Kingdom from the
European Union) in Scots law about genetically modified organisms, and make
other minor changes.

3. The instrument will ensure that, on exit day, two Scottish statutory instruments
continue to be operable after EU exit. These are, the Genetically Modified
Organisms (Deliberate Release) (Scotland) Regulations 2002 (“the 2002
Regulations”) and the Genetically Modified Organisms (Transboundary
Movements) (Scotland) Regulations 2005. It also makes, before exit day, a few
changes to the 2002 Regulations to clarify and adjust some provisions

4. The instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Consideration by the Delegated Powers and Law Reform Committee 

5. The Delegated Powers and Law Reform Committee considered this instrument
at its meeting on 26 February 2019 and determined that it did not need to draw

Annex H
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the attention of the Parliament to the instrument on any grounds within its remit.   
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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S T A T U T O R Y  I N S T R U M E N T S

2019 No. 90 

EXITING THE EUROPEAN UNION 

ENVIRONMENTAL PROTECTION 

The Genetically Modified Organisms (Amendment) (EU Exit) 

Regulations 2019 

Sift requirements satisfied 27th November 2018 

Made - - - - 17th January 2019 

Laid before Parliament 23rd January 2019 

Coming into force in accordance with regulation 1(2) 

The Secretary of State makes these Regulations in exercise of the powers conferred by— 

(a) in relation to Part 1, the powers mentioned in paragraphs (b) to (c);

(b) in relation to Part 2, section 2(2) of the European Communities Act 1972(a);

(c) in relation to Parts 3 and 4, section 8(1) of, and paragraph 21(b) of Schedule 7 to, the

European Union (Withdrawal) Act 2018(b).

The Secretary of State is a Minister designated for the purposes of that subsection in relation to the 

control and regulation of genetically modified organisms(c). 

The requirements of paragraph 3(2) of Schedule 7 to the European Union (Withdrawal) Act 2018 

(relating to the appropriate Parliamentary procedure for these Regulations) have been satisfied. 

(a) 1972 c. 68; section 2(2) was amended by the Legislative and Regulatory Reform Act 2006 (c. 51), section 27(1)(a) and the 
European Union (Amendment) Act 2008 (c. 7), the Schedule, Part 1. It is prospectively repealed by the European Union 
(Withdrawal) Act 2018 (c. 16), section 1 from exit day (see section 20 of that Act). The function of the former Minister of 
Agriculture, Fisheries and Food of making regulations under section 2(2) was transferred to the Secretary of State by S.I.
2002/794. Under section 57(1) of the Scotland Act 1998 (c. 46), despite the transfer to Scottish Ministers of functions in 
relation to implementing obligations under EU law in relation to devolved matters, the Secretary of State retains power to
exercise such functions as regards Scotland. Under paragraph 5 of Schedule 3 to the Government of Wales Act 2006 (c. 32), 
despite the transfer to the Welsh Ministers of functions in relation to implementing obligations under EU law in relation to 
devolved matters, the Secretary of State retains power to exercise such functions as regards Wales.

(b) 2018 c. 16. 
(c) S.I. 1991/755. 
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PART 1 

Introduction 

Citation and commencement 

1.—(1) These Regulations may be cited as the Genetically Modified Organisms (Amendment) 

(EU Exit) Regulations 2019. 

(2) They come into force—

(a) as regards this Part and Part 2, 21 days after the day on which these Regulations are laid;

(b) as regards the remainder, on exit day.

PART 2 

Amendments to out of date references 

The Genetically Modified Organisms (Risk Assessment) (Records and Exemptions) 

Regulations 1996 

2. In regulation 3(2) of the Genetically Modified Organisms (Risk Assessment) (Records and

Exemptions) Regulations 1996(a)— 

(a) for sub-paragraph (e) substitute—

“(e) consist of, or are included in, a product which is authorised for marketing under—

(i) in relation to England, the Genetically Modified Organisms (Deliberate

Release) Regulations 2002(b);

(ii) in relation to Wales, the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002(c);

(iii) in relation to Scotland, the Genetically Modified Organisms (Deliberate

Release) (Scotland) Regulations 2002(d);”;

(b) after sub-paragraph (e) insert—

“(f) are genetically modified organisms which are approved for food or feed use in the

United Kingdom.”. 

PART 3 

Amendments to subordinate legislation relating to withdrawal from the European 

Union 

The Genetically Modified Organisms (Risk Assessment) (Records and Exemptions) 

Regulations 1996 

3. In regulation 3(2) of the Genetically Modified Organisms (Risk Assessment) (Records and

Exemptions) Regulations 1996— 

(a) S.I. 1996/1106, amended by S.I. 1997/1900, 2000/2831, 2005/2759, 2018/575. 
(b) S.I. 2002/2443, amended by S.I. 2004/2411, 2005/2759, 2009/1892, 2011/1043, 2018/575. 
(c) S.I. 2002/3188 (W. 304), amended by S.I. 2005/1913, 2759, 2011/1043, 2013/755. 
(d) S.S.I. 2002/541, amended by S.S.I. 2004/439, S.I. 2005/2759, 2011/1043. 

REC/S5/19/9/3

179



(a) in sub-paragraph (c), for the words from “for human or veterinary use” to the end

substitute “which is authorised for marketing under the Human Medicines Regulations

2012(a) or the Veterinary Medicines Regulations 2013(b)”;

(b) for sub-paragraph (d) substitute—

“(d) consist of, or are included in, a product which has marketing consent immediately

before exit day under Directive 90/220/EEC on the deliberate release into the 

environment of genetically modified organisms(c) or Directive 2001/18/EC on the 

deliberate release into the environment of genetically modified organisms(d)— 

(i) which is imported or acquired in accordance with the conditions and

limitations on the use of the product specified in the consent, and

(ii) in the case of a consent for genetically modified carnations (Dianthus

caryophyllus), where the product is imported or acquired within 10 years of

the date on which the consent was issued;”.

PART 4 

Amendments to retained direct EU legislation 

CHAPTER 1 

EU Regulations 

Regulation (EC) No 1830/2003 of the European Parliament and of the Council 

4.—(1) Regulation (EC) No 1830/2003 of the European Parliament and of the Council 

concerning the traceability and labelling of genetically modified organisms and the traceability of 

food and feed products produced from genetically modified organisms is amended as follows. 

(2) In Article 2—

(a) in paragraph 1, in each place it occurs, for “Community legislation” substitute “retained

EU law”;

(b) in paragraph 2, for the words from “for human” to the end substitute “authorised under

the Human Medicines Regulations 2012 or the Veterinary Medicines Regulations 2013”.

(3) In Article 3—

(a) in paragraph 5, for the words from “Community” to “third country,” substitute “United

Kingdom”;

(b) in paragraph 8, for “Article 6(4) of Directive 2000/13/EC” substitute “Article 2(2)(f) of

Regulation (EU) No 1169/2011 of the European Parliament and of the Council”;

(c) for paragraph 10 substitute—

“10. “Placing on the market” means placing on the market as defined in the specific

legislation under which the relevant product is authorised; in other cases, it has the meaning

given in the definition of “marketed”—

(a) in England, Wales and Scotland, in section 107(11) of the Environmental Protection

Act 1990(e);

(a) S.I. 2012/1916, amended by S.I. 2013/235, 1855, 2593, 2014/323, 324, 490, 1878, 2015/178, 259, 354, 903, 1503, 1862, 
1879, 2016/186, 190, 696, 2017/715, 1322, 2018/199, 378. 

(b) S.I. 2013/2033, amended by S.I. 2014/599, 2018/761. 
(c) OJ No L 117, 8.5.1990, p. 15, as last amended by Commission Directive 97/35/EC (OJ No L 169, 27.6.1997, p. 72). 
(d) OJ No L 106, 17.4.2001, p. 1, as last amended by Commission Directive (EU) 2018/350 (OJ No L 67, 9.3.2018, p. 30). 
(e) 1990 (c. 43); section 107(11) was amended in England by S.I. 2002/2443, in Wales by S.I. 2002/3188 (W. 304), and in 

Scotland by S.S.I. 2002/541. 
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(b) in Northern Ireland, in article 4(11) of the Genetically Modified Organisms (Northern

Ireland) Order 1991(a).”;

(d) after paragraph 12, insert—

“13. “Competent authority” means—

(a) in England, the Secretary of State;

(b) in Wales, the Welsh Ministers;

(c) in Scotland, the Scottish Ministers;

(d) in Northern Ireland, the Department of Agriculture, Environment and Rural Affairs.”.

(4) In Article 4—

(a) in paragraph 1(b), omit “in accordance with Article 8”;

(b) in paragraphs 5, 6 and 7, for “Community legislation” substitute “retained EU law”;

(c) in paragraph 8, for “, 24 or 47” substitute “or 24”.

(5) In Article 5—

(a) in paragraph 3, for “Community legislation” substitute “retained EU law”;

(b) in paragraph 4, for “, 24 or 47” substitute “or 24”.

(6) In Article 6, for “Community” substitute “other”.

(7) Omit Article 7.

(8) In Article 9—

(a) in paragraph 1, for “Member States” substitute “The competent authorities”;

(b) omit paragraph 3.

(9) Omit Articles 11 and 12.

(10) After Article 13, omit the words from “This Regulation” to “Member States.”.

Regulation (EC) No 1946/2003 of the European Parliament and of the Council 

5.—(1) Regulation (EC) No 1946/2003 of the European Parliament and of the Council on 

transboundary movements of genetically modified organisms is amended as follows. 

(2) In Article 1, omit the following—

(a) “and without prejudice to the provisions of Directive 2001/18/EC,”;

(b) “common”;

(c) “on behalf of the Community”.

(3) In Article 3—

(a) in paragraph 10(a), for the words from “customs territory” to the end substitute “United

Kingdom of GMOs”;

(b) in paragraph 11, for “Community from a Party within the Community” substitute “United

Kingdom by a United Kingdom exporter”;

(c) in paragraph 12, for “customs territory of the Community”, in both places it occurs,

substitute “United Kingdom”;

(d) in paragraph 14, omit “, excluding intentional movements between Parties within the

Community”;

(e) for paragraph 19 substitute—

“19. “competent authority”, in relation to performing the administrative functions

required by the Protocol, means—

(a) S.R. 1991/1714 (N.I. 19). 
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(a) in England, the Secretary of State;

(b) in Wales, the Welsh Ministers;

(c) in Scotland, the Scottish Ministers;

(d) in Northern Ireland, the Department of Agriculture, Environment and Rural Affairs;”;

(f) for paragraph 20 substitute—

“20. “focal point” means the Secretary of State, who has been designated as the United

Kingdom’s entity to be responsible on its behalf for liaising with the Secretariat;”;

(g) after paragraph 21, insert—

“22. “constituent nation” means England, Wales, Scotland or Northern Ireland, as the

case may be;

23. “relevant authority” means any of the competent authorities, together with the Food

Standards Agency, the Health and Safety Executive, the Medicines and Healthcare products

Regulatory Agency or other agencies as the case may be and as appropriate in the

circumstances.”.

(4) In Article 5—

(a) in paragraph 2, in the first sentence, for the words from “, to the Member State” to the end

substitute “and to the competent authority for any constituent nation in which the exporter

is based”;

(b) in paragraph 5, for “Commission and the Member States” substitute “focal point”.

(5) In Article 6—

(a) in the heading, for “Party of export” substitute “competent authority”;

(b) in the first paragraph, for the words “of the Member State” to the end substitute “for any

constituent nation in which the exporter is based”;

(c) in the second paragraph—

(i) for “Commission” substitute “competent authority for any constituent nation in

which the exporter is based”;

(ii) for “the Community rules” substitute “retained EU law”.

(6) In Article 9—

(a) in paragraph 1—

(i) in the first subparagraph—

(aa) for the words from “Commission on behalf of” to “made the decision”

substitute “focal point”; 

(bb) for “, Community or use within a Member State,” substitute “United 

Kingdom”; 

(ii) for the second subparagraph substitute—

“This paragraph does not apply to decisions to grant a consent for the deliberate release of a 

GMO taken, pursuant to— 

(a) in England, regulation 21 of the Genetically Modified Organisms (Deliberate Release)

Regulations 2002,

(b) in Scotland, regulation 21 of the Genetically Modified Organisms (Deliberate Release)

(Scotland) Regulations 2002,

(c) in Wales, regulation 22 of the Genetically Modified Organisms (Deliberate Release)

(Wales) Regulations 2002,
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(d) in Northern Ireland, regulation 21 of the Genetically Modified Organisms (Deliberate

Release) Regulations (Northern Ireland) 2003(a),

where the GMO is not intended for direct use as food or feed or for processing in a country 

outside the United Kingdom without a subsequent decision.”; 

(b) in paragraph 3, for the words from “Commission” to “them” substitute “focal point must

process requests submitted”;

(c) in paragraph 4, for the words from “Commission” to “paragraph 1” substitute “focal

point”.

(7) In Article 10(3), in the second sentence, for “it is authorised within the Community”

substitute “its use is permitted in the United Kingdom”. 

(8) In Article 12—

(a) in paragraph 2, in the final sentence, for “Directive 2001/18/EC and, when applicable,

future Community legislation” substitute “retained EU law”;

(b) in paragraph 5, omit “Community”.

(9) In Article 14—

(a) in paragraph 1, for “Member States” substitute “The competent authorities”;

(b) in paragraph 2—

(i) in the words before point (a)—

(aa) for the words from “a Member State” to “jurisdiction,” substitute “the focal

point becomes aware of an occurrence within the United Kingdom”; 

(bb) for “that Member State” substitute “the focal point”; 

(ii) in point (a), omit “the Commission, all other Member States,”.

(10) In Article 15—

(a) in paragraph 1—

(i) in the words before point (a)—

(aa) for “Member States” substitute “focal point”;

(bb) omit “and the Commission”;

(ii) in point (c), for “Member State” substitute “United Kingdom”;

(iii) for point (e) substitute—

“(e) any final decision taken by a relevant authority on the use of GMOs, including 

decisions in accordance with Article 11 and Article 20(3)(d) of the Protocol, within 15 

days of the adoption of that decision, where that decision is— 

(i) on contained use classified in risk class 3 or 4 of GMOs which are likely to be

subject to transboundary movements;

(ii) on the marketing or import of GMOs;

(iii) to grant a consent for the deliberate release of a GMO—

— in England, pursuant to regulation 21 of the Genetically Modified Organisms 

(Deliberate Release) Regulations 2002; 

— in Wales, pursuant to regulation 22 of the Genetically Modified Organisms (Deliberate 

Release) (Wales) Regulations 2002; 

— in Scotland, pursuant to regulation 21 of the Genetically Modified Organisms 

(Deliberate Release) (Scotland) Regulations 2002; 

— in Northern Ireland, pursuant to regulation 21 of the Genetically Modified Organisms 

(Deliberate Release) Regulations (Northern Ireland) 2003;”; 

(a) S.R. 2003/167, amended by S.R. 2005/272. 
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(iv) in point (f), for “Community’s regulatory process” substitute “United Kingdom’s

regulatory processes”;

(v) for point (h) substitute—

“(h) any decision to take emergency measures under Article 34 of Regulation (EC) No 

1829/2003 of the European Parliament and of the Council on genetically modified food 

and feed, or any decision to serve a prohibition notice— 

(i) in relation to England, pursuant to regulation 32 of the Genetically Modified

Organisms (Deliberate Release) Regulations 2002;

(ii) in relation to Wales, pursuant to regulation 33 of the Genetically Modified

Organisms (Deliberate Release) (Wales) Regulations 2002;

(iii) in relation to Scotland, pursuant to regulation 32 of the Genetically Modified

Organisms (Deliberate Release) (Scotland) Regulations 2002;

(iv) in relation to Northern Ireland, pursuant to regulation 32 of the Genetically

Modified Organisms (Deliberate Release) Regulations (Northern Ireland) 2003;

(i) any application of procedures, agreements or regulations instead of the procedures of

the Protocol for intentional movements within or imports into the United Kingdom of

GMOs, in accordance with Article 14(3) and (4) of the Protocol;

(j) reports submitted pursuant to Article 19 of this Regulation, including those on

implementation of the advanced informed agreement procedure, in accordance with

Article 20(3)(e) of the Protocol.”;

(b) omit paragraph 2.

(11) In Article 16—

(a) in paragraph 1, for “Commission and the Member States” substitute “competent

authorities”;

(b) in paragraph 4, for “Member States and the Commission” substitute “competent

authorities”.

(12) In Article 17—

(a) in the heading, for “points” substitute “point”;

(b) omit paragraphs 1 and 2;

(c) for paragraph 3 substitute—

“3. The focal point must forthwith inform the Secretariat of any change in the

designation of the focal point, and of any changes in the names, addresses or

responsibilities of the competent authorities.”.

(13) Omit Article 18.

(14) In Article 19—

(a) omit paragraph 1;

(b) in paragraph 2—

(i) for “Commission” substitute “focal point”;

(ii) for the words from “basis of” to “Member States” substitute “implementation of the

Protocol in the United Kingdom”.

(15) After Article 20, omit the words from “This Regulation” to “Member States.”.

(16) In Annex 1—

(a) in point (c), for “State of export” substitute “United Kingdom”;

(b) in point (m)—

(i) for “State of export”, in the first place it occurs, substitute “United Kingdom”;

(ii) omit “in the State of export”, in both places it occurs.

(17) In Annex 3, in point (b), for “originating Party” substitute “United Kingdom”.
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Commission Regulation (EC) No 65/2004 

6.—(1) Commission Regulation (EC) No 65/2004 establishing a system for the development 

and assignment of unique identifiers for genetically modified organisms is amended as follows. 

(2) For Article 1 substitute—

“Article 1 

1. This Regulation applies to genetically modified organisms, hereinafter ‘GMOs’,

authorised for placing on the market in accordance with Regulation 1829/2003 of the

European Parliament and of the Council and—

(a) in England, the Genetically Modified Organisms (Deliberate Release) Regulations

2002,

(b) in Wales, the Genetically Modified Organisms (Deliberate Release) (Wales)

Regulations 2002,

(c) in Scotland, the Genetically Modified Organisms (Deliberate Release) (Scotland)

Regulations 2002,

(d) in Northern Ireland, the Genetically Modified Organisms (Deliberate Release)

Regulations (Northern Ireland) 2003,

and applications for placing on the market under such legislation. 

2. This Regulation does not apply to medicinal products authorised under the Human

Medicines Regulations 2012 or the Veterinary Medicines Regulations 2013, or applications

for authorisation under those Regulations.”.

(3) In Article 2(2), after “Biosafety clearing house” insert “established by the Cartagena

Protocol on Biosafety to the Convention on Biological Diversity (the “Biosafety clearing 

house”)”. 

(4) In Article 3—

(a) in point (b), for the words from “Commission” to “original application” substitute

“Secretary of State”;

(b) for point (c) substitute—

“(c) for GMOs authorised under Regulation (EC) No 1829/2003, the unique identifier must

be recorded in the register maintained in accordance with Article 28 of that Regulation.

”. 

(5) Omit Articles 4 to 6.

(6) After Article 7, omit the words from “This Regulation” to “Member States.”.

(7) In the Annex—

(a) in Section A, in paragraph 1, in the first subparagraph, omit “under Community

legislation”;

(b) in section B, for “endorsed at Community level” substitute “implemented in the United

Kingdom”.

CHAPTER 2 

EU Decisions 

Commission Decision 94/730/EC 

7.—(1) Commission Decision 94/730/EC establishing simplified procedures concerning the 

deliberate release into the environment of genetically modified plants pursuant to Article 6(5) of 

Council Directive 90/220/EEC is amended as follows. 

(2) For Article 1 substitute—
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“Article 1 

1. Applications for consent to release genetically modified plants for any other purpose

than marketing may be made in accordance with the simplified procedures set out in the

Annex.”.

(3) Omit Article 2.

(4) The Annex is amended in accordance with paragraphs (5) to (17).

(5) In paragraph 1—

(a) for “notification dossier” substitute “application”;

(b) omit “pursuant to Part B of Directive 90/220/EC”.

(6) In paragraph 2, for “A notifier” substitute “An applicant”.

(7) For paragraph 3 substitute—

“The information required in the application is that specified in—

1. in the case of an application to release in England, Schedule 1 to the Genetically

Modified Organisms (Deliberate Release) Regulations 2002;

2. in the case of an application to release in Wales, Schedule 1 to the Genetically

Modified Organisms (Deliberate Release) (Wales) Regulations 2002;

3. in the case of an application to release in Scotland, Schedule 2 to the Genetically

Modified Organisms (Deliberate Release) (Scotland) Regulations 2002;

4. in the case of an application to release in Northern Ireland, Schedule 1 to the

Genetically Modified Organisms (Deliberate Release) Regulations (Northern Ireland) 2003.

”.

(8) In paragraph 4—

(a) in the first sentence, for “notification” substitute “application”;

(b) omit the second sentence.

(9) In paragraph 5—

(a) for “notification”, in the first and second places it occurs, substitute “application”;

(b) omit the words from “, and the appropriate” to the end.

(10) In paragraph 6—

(a) for “A notifier” substitute “An applicant”;

(b) for “notification” substitute “application”.

(11) In paragraph 6.1—

(a) for “notification”, in both places it occurs, substitute “application”;

(b) for “initially notified plants” substitute “ plants contained in the initial application”;

(c) for “initially notified recipient plant species” substitute “recipient plant species contained

in the initial application”.

(12) In paragraph 7, in the first sentence, for “notifier” substitute “applicant”.

(13) Omit paragraph 7.1.

(14) In paragraph 7.2, for “notifier” substitute “applicant”.

(15) In paragraph 7.3—

(a) for “notifier” substitute “consent holder”;

(b) for “notification” substitute “application”;

(c) for the words from “consent is granted” to the end substitute “new consent is applied for

and granted that does not rely on the simplified procedures provided for in this Decision”.

(16) In paragraph 8, omit the second sentence.
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(17) In paragraph 9—

(a) in the first sentence, for “notifier” substitute “consent holder”;

(b) in the second sentence, for “a notification” substitute “an application”.

Council Decision 2002/812/EC 

8.—(1) Council Decision 2002/812/EC establishing pursuant to Directive 2001/18/EC of the 

European Parliament and of the Council the summary information format relating to the placing 

on the market of genetically modified organisms as or in products is amended as follows. 

(2) For Article 1 substitute—

“Article 1 

The information format set out in the Annex must be used to summarise applications for 

consent to market genetically modified organisms, pursuant to— 

(a) in relation to England, regulation 16(2)(j) of the Genetically Modified Organisms

(Deliberate Release) Regulations 2002;

(b) in relation to Wales, regulation 17(2)(j) of the Genetically Modified Organisms

(Deliberate Release) (Wales) Regulations 2002;

(c) in relation to Scotland, regulation 16(2)(j) of the Genetically Modified Organisms

(Deliberate Release) (Scotland) Regulations 2002;

(d) in relation to Northern Ireland, regulation 16(2)(j) of the Genetically Modified

Organisms (Deliberate Release) Regulations (Northern Ireland) 2003.”.

(3) Omit Article 2.

(4) The Annex is amended in accordance with paragraphs (5) to (7).

(5) In the Introduction, in the second paragraph, for “Directive 2001/18/EC” substitute “retained

EU law”. 

(6) In Part 1—

(a) in section A—

(i) in paragraph 1—

(aa) for the heading substitute “Name of the product to be notified”;

(bb) omit points (a), (b) and (d);

(ii) in paragraph 2, in each place it occurs, for “notifier” substitute “applicant”;

(iii) in paragraph 4, omit points (f) and (h);

(iv) omit paragraphs 5 to 7;

(v) in paragraph 12, for “notifier” substitute “applicant”;

(b) in section B—

(i) omit paragraphs 24 and 34;

(ii) in paragraph 41(e), at the end, insert “of Directive 2001/18/EC”;

(c) in section D—

(i) in the subheading, for the words “notified under” to the end substitute “for purposes

other than marketing notified to a competent authority in the United Kingdom or to a

member State”;

(ii) in paragraph 8, omit the words from “according to” to the end;

(iii) in the words after paragraph 8, for “Community” substitute “United Kingdom”.

(7) In Part 2—

(a) in section A—

(i) in paragraph 1—
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(aa) for the heading substitute “Name of the product to be notified”; 

(bb) omit points (a), (b) and (d); 

(ii) in paragraph 3, omit points (e) and (i);

(iii) omit paragraphs 4 to 6;

(b) in section B, in paragraph 13, for “Member State(s)” substitute “United Kingdom”;

(c) in section C—

(i) in paragraph 32—

(aa) in the subheading, for the words from “notified under” to the end substitute 

“for purposes other than marketing notified to a competent authority in the 

United Kingdom or of a member State by the same applicant”; 

(bb) in point (c), omit the words from “(submitted to” to the end; 

(ii) in paragraph 33, in the subheading—

(aa) for “Community” substitute “United Kingdom”; 

(bb) for “notifier” substitute “applicant”. 

Council Decision 2002/813/EC 

9.—(1) Council Decision 2002/813/EC establishing pursuant to Directive 2001/18/EC of the 

European Parliament and of the Council, the summary notification information format for 

notifications concerning the deliberate release into the environment of genetically modified 

organisms for purposes other than for placing on the market is amended as follows. 

(2) For Article 1 substitute—

“Article 1 

1. The Summary Notification Information Format set out in the Annex must be used for

the purpose of summarising an application for consent to release genetically modified

organisms, pursuant to—

(a) in relation to England, regulation 11(1)(d) of the Genetically Modified Organisms

(Deliberate Release) Regulations 2002;

(b) in relation to Wales, regulation 12(1)(d) of the Genetically Modified Organisms

(Deliberate Release) (Wales) Regulations 2002;

(c) in relation to Scotland, regulation 11(1)(d) of the Genetically Modified Organisms

(Deliberate Release) (Scotland) Regulations 2002;

(d) in relation to Northern Ireland, regulation 11(1)(d) of the Genetically Modified

Organisms (Deliberate Release) Regulations (Northern Ireland) 2003.

2. In this Decision, “constituent nation” means England, Wales, Scotland or Northern

Ireland, as the case may be.”.

(3) Omit Article 2.

(4) The Annex is amended in accordance with paragraphs (5) to (7).

(5) In the Introduction section—

(a) omit the first paragraph;

(b) in the sixth and eighth paragraphs, for the words from “to the competent authority” to the

end substitute “in the full application for consent to release”.

(6) In Part 1—

(a) in the heading, omit the words from “in accordance” to the end;

(b) in section A—

(i) omit paragraph 1(a);

(ii) in paragraph 4—
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(aa) in the heading, for the words from “elsewhere in” to “Article 6(1))” substitute 

“in any other constituent nation of the United Kingdom to that for which the 

application has been made”; 

(bb) in the second row of the table, for “insert the country code(s)” substitute “state 

the countries concerned”; 

(iii) in paragraph 5—

(aa) in the heading, for “Community” substitute “United Kingdom; 

(bb) for the second row of the table substitute— 

“If yes, state the countries concerned”; 

(iv) in paragraph 6—

(aa) in the heading, for “Community” substitute “United Kingdom”; 

(bb) for the second row of the table substitute— 

“If yes, state the countries concerned”; 

(c) in section B—

(i) in paragraph 3—

(aa) in point (a), for “country where the notification is made” substitute “United

Kingdom”;

(bb) in point (b), for “other EC countries” substitute “member States”;

(cc) in points (c) and (d), for “country where the notification is made” substitute

“United Kingdom”;

(ii) in paragraph 6, omit “Community”;

(d) in section D, in paragraph 4, in the heading—

(i) omit “Community”;

(ii) for “Directive 90/679/EEC on” substitute “those relating to”;

(e) in section E, in paragraph 3(b), at the end, insert “of Directive 2001/18/EC”.

(7) In Part 2—

(a) in section A—

(i) in paragraph 3—

(aa) in the heading, for the words from “elsewhere, inside” to “Article 6(1)” 

substitute “in any other constituent nation of the United Kingdom to that for 

which the application has been made,”; 

(bb) in the second row of the table, for “insert the country code(s)” substitute “state 

the countries concerned”; 

(ii) in paragraph 4—

(aa) in the heading, for “, inside or outside the Community” substitute “in the 

United Kingdom”; 

(bb) in the second row of the table, for “notification number” substitute “state the 

countries concerned”. 

Commission Decision 2003/701/EC 

10.—(1) Commission Decision 2003/701/EC establishing pursuant to Directive 2001/18/EC of 

the European Parliament and of the Council a format for presenting the results of the deliberate 

release into the environment of genetically modified higher plants for purposes other than placing 

on the market is amended as follows. 

(2) For Article 1 substitute—
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“Article 1 

1. The results of a release of genetically modified higher plants (GMHP) undertaken

pursuant to a consent granted—

(a) in relation to England, pursuant to regulation 21 of the Genetically Modified

Organisms (Deliberate Release) Regulations 2002,

(b) in relation to Wales, pursuant to regulation 22 of the Genetically Modified Organisms

(Deliberate Release) (Wales) Regulations 2002,

(c) in relation to Scotland, pursuant to regulation 21 of the Genetically Modified

Organisms (Deliberate Release) (Scotland) Regulations 2002,

(d) in relation to Northern Ireland, pursuant to regulation 21 of the Genetically Modified

Organisms (Deliberate Release) Regulations (Northern Ireland) 2003,

must be presented to the relevant competent authority by the consent holder using the 

format set out in the Annex to this Decision, hereinafter “the report format”. 

2. In this Decision, “constituent nation” means England, Wales, Scotland or Northern

Ireland, as the case may be.”.

(3) In Article 2, for “notification” substitute “consent”.

(4) In Article 3—

(a) in paragraph 1—

(i) for “notification” substitute “consent”;

(ii) for “notifier” substitute “consent holder”;

(b) in paragraph 2, omit paragraph 4.

(5) In Article 4, for “notifier” substitute “consent holder”.

(6) Omit Article 5.

(7) In the Annex—

(a) in the first heading, omit “in accordance with Article 10 of Directive 2001/18/EC”;

(b) omit paragraphs 1.1 and 1.2;

(c) in paragraph 4.1—

(i) in the first sentence, for “under Community legislation(s)” substitute “in the United

Kingdom”;

(ii) in the second sentence, for “country(ies) of notification” substitute “constituent

nations of the United Kingdom in which the product is intended to be marketed”;

(d) in paragraph 6.1.7, in point (b), in the first sentence, for the words from “measures

according” to “2001/18/EC)” substitute “emergency measures”;

(e) in paragraph 6.4.3, omit the footnote;

(f) in the words after paragraph 7, in the first sentence, omit “in accordance with Article 25

of Directive 2001/18/EC”.

Commission Decision 2009/770/EC 

11.—(1) Commission Decision 2009/770/EC establishing standard reporting formats for 

presenting the monitoring results of the deliberate release into the environment of genetically 

modified organisms, as or in products, for the purpose of placing on the market, pursuant to 

Directive 2001/18/EC of the European Parliament and of the Council is amended as follows. 

(2) For Article 1 substitute—

“Article 1 

1. This Decision concerns the reporting of monitoring results in respect of genetically

modified organisms authorised for marketing under Regulation (EC) No 1829/2003 of the
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European Parliament and of the Council, or any decision in respect of genetically modified 

organisms authorised for marketing pursuant to the following legislation— 

(a) the Genetically Modified Organisms (Deliberate Release) Regulations 2002;

(b) the Genetically Modified Organisms (Deliberate Release) (Wales) Regulations 2002;

(c) the Genetically Modified Organisms (Deliberate Release) (Scotland) Regulations

2002;

(d) the Genetically Modified Organisms (Deliberate Release) Regulations (Northern

Ireland) 2003.

2. Holders of authorisations or consents to market genetically modified organisms must

use the formats set out in the Annexes to this Decision to report the results of their required

monitoring activities.”.

(3) Omit Article 2.

(4) Annex 1 is amended in accordance with paragraphs (5) to (9).

(5) In the first subheading, omit the words from “in accordance” to the end.

(6) Omit paragraphs 1.2 and 1.3.

(7) Appendix 2 is amended in accordance with paragraphs (8) and (9).

(8) In section B, omit the first two paragraphs.

(9) In section C—

(a) omit section C.1;

(b) in section C.2—

(i) omit the heading;

(ii) in the paragraph before paragraph 1—

(aa) omit the second sentence;

(bb) in the third sentence, for “A non-confidential” substitute “Where confidential

data does arise, it should be provided in a separate Annex, with a verifiable 

justification for confidentiality, and a non-confidential”; 

(iii) in paragraph 1, in the first subparagraph, omit “within the EU,”;

(iv) in paragraph 3.1.1, in point (c), for “each Member State” substitute “the United

Kingdom”;

(v) in paragraph 3.1.2, in point (b), for “Member States where the surveillance network

is active” substitute “whether the surveillance network is active,”;

(vi) in paragraph 3.1.3, in the first subparagraph, for “Community” substitute “United

Kingdom”.

(10) Annex 2 is amended in accordance with paragraphs (11) to (14).

(11) In the first subheading, omit the words from “in accordance” to the end.

(12) Omit paragraphs 1.2 and 1.3.

(13) In paragraph 3—

(a) for “Community”, in each place it occurs, substitute “United Kingdom”;

(b) omit paragraph 3.1.2;

(c) in paragraph 3.1.3, for “tables 3.1.1 and 3.1.2” substitute “table 3.1.1”;

(d) in paragraph 3.3.2, in the table—

(i) omit the first column;

(ii) in the heading of the second column, insert at the end “in the United Kingdom”.

(14) Appendix 2 is amended in accordance with paragraphs (15) and (16).

(15) In section B, omit the first two paragraphs.

REC/S5/19/9/3

191



(16) In section C—

(a) omit subsection C.1;

(b) in subsection C.2—

(i) omit the heading;

(ii) in the paragraph before paragraph 1—

(aa) omit the second sentence;

(bb) in the third sentence, for “A non-confidential” substitute “Where confidential

data does arise, it should be provided in a separate Annex, with a verifiable 

justification for confidentiality, and a non-confidential”; 

(c) in paragraph 1—

(i) in the first subparagraph, omit “within the EU,”;

(ii) omit the second subparagraph;

(d) in paragraph 3—

(i) for “Community”, in each place it occurs, substitute “United Kingdom”;

(ii) in paragraph 3.1.2—

(aa) omit the heading; 

(bb) in the first sentence, for “Tables 3.1.1 and 3.1.2” substitute “Table 3.1.1”; 

(cc) omit points (b) and (c);

(dd) in point (d), at the end, insert “into the United Kingdom”;

(iii) in paragraph 3.1.3—

(aa) in the heading, for “tables 3.1.1 and 3.1.2” substitute “table 3.1.1”; 

(bb) for “years and”, in the first place it occurs, substitute “years,”; 

(cc) for “change,” substitute “change and”;

(dd) omit the words from “as well as” to the end;

(iv) in paragraph 3.2.2, in point (b), for “Member States where the surveillance network

is active” substitute “whether the surveillance network is active,”;

(v) in paragraph 3.3.2, in point (b), for “Member State/the Community” substitute

“United Kingdom”.

Commission Implementing Decision (EU) 2016/321 

12.—(1) Commission Implementing Decision (EU) 2016/321 adjusting the geographical scope 

of the authorisation for cultivation of genetically modified maize (Zea mays L.) MON 810 (MON- 

ØØ81Ø-6) is amended as follows. 

(2) In Article 1, for the words from “the territories” to the end substitute “Wales, Scotland and

Northern Ireland”. 

(3) For Article 2 substitute—

“Article 2 

The information set out in this Decision must be entered— 

(a) in Wales, in the register maintained under the Genetically Modified Organisms

(Deliberate Release) (Wales) Regulations 2002;

(b) in Scotland, in the register maintained under the Genetically Modified Organisms

(Deliberate Release) (Scotland) Regulations 2002;

(c) in Northern Ireland, in the register maintained under the Genetically Modified

Organisms (Deliberate Release) Regulations (Northern Ireland) 2003.”.

(4) Omit Article 3.
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POLICY NOTE 

 

The Genetically Modified Organisms (EU Exit) (Scotland) (Amendment) 

Regulations 2019 

S.S.I. 2019/57 

The above instrument (“the instrument”) was made in exercise of the powers conferred by 

section 2(2) of the European Communities Act 1972, paragraph 1(1) and (3) of schedule 2, 

and paragraph 21 of schedule 7 of the European Union (Withdrawal) Act 2018, and all other 

relevant powers.  The instrument is subject to negative procedure.  

 

Purpose of the instrument 

To fix deficiencies (arising from the withdrawal of the United Kingdom from the European 

Union) in Scots law about genetically modified organisms, and make other minor changes. 

 

 

Policy Objectives  

 

The instrument will ensure that, on exit day, two Scottish statutory instruments continue to be 

operable after EU exit.  These are, the Genetically Modified Organisms (Deliberate Release) 

(Scotland) Regulations 2002 (“the 2002 Regulations”) and the Genetically Modified 

Organisms (Transboundary Movements) (Scotland) Regulations 2005.  It also makes, before 

exit day, a few changes to the 2002 Regulations to clarify and adjust some provisions. 

 

Explanation of the law being amended by the regulations 

 

The 2002 Regulations 

 

The 2002 Regulations implement, for Scotland, Directive 2001/18/EC (“the Directive”) on 

the deliberate release into the environment of genetically modified organisms (“GMOs”) 

which aims to protect human health and the environment in relation the placing GMOs on the 

market and the deliberate release of GMOs into the environment for research purposes.  But 

the consenting requirements of this regime do not apply in relation to certain exempt GMOs 

which are authorised under other equivalent EU regimes, such as those for GM food and 

feed, human and veterinary medicines, and the contained use of GM microorganisms. 

 

Before placing on the market GMOs (as or in products), a person must obtain consent from 

the competent authority of the EU member State where the GMOs are to be placed on the 

market for the first time.  Where a product has consent to be placed on the market and is 

marketed in accordance with that consent (including for any use permitted by that consent), 

then no other additional consents are needed for the GMOs to be used for that permitted 

purpose. If a person doesn’t have consent to market the GMOs, wants instead to release them 

for other purposes (such as field trials), the person must apply for consent to the competent 

authority of the EU member State within whose territory the release is to take place.  In 

Scotland, the Scottish Ministers are the competent authority. Accordingly, consents are 

required both to market GMOs, and also to release them for other purposes (e.g. field trials). 
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Consents to market GMOs 

 

Consents to market GMOs may include some GM crops (including for commercial growing 

in any part of the EU, albeit the marketing of GM food and feed is authorised under a 

different EU regime), the import and movement of GM seed in the EU, and the import and 

movement of certain GMOs not covered by other EU regimes (such as GM cut flowers) in 

the EU.  Unlike consents to release (see below), although the competent authority is 

responsible for granting consents for marketing release applications it has received, it can 

only do so after the application has been assessed and determined at EU level.  

 

Consents to release GMOs for other purposes, including research  

 

Research trials can be field trials of GM crops or medical trials of GM vaccines or drugs.  

Consents for research trials only apply in the country receiving the application.  The 

competent authority will arrange for the application to be assessed by a scientific committee. 

In the UK, this is the Advisory Committee on Releases to the Environment (ACRE).  The 

competent authority will arrange a public consultation and, after considering the advice of the 

scientific committee and any representations from public bodies and/or the general public, 

will decide whether or not to grant consent.  The competent authority is responsible for 

notifying the applicant of its decision (and, if the decision is to reject the application, their 

reasoning) and publishing their decision in the interests of transparency. 

 

Cultivation opt out 

 

Subject to a “safeguard clause”, EU member States may not prohibit, restrict or impede the 

placing on the market of EU approved GMOs.  However, during the approvals process of a 

given GMO, a member State may demand that the geographical scope of the consent is 

adjusted to the effect that all or part of the territory of that member State is excluded from 

GM cultivation - this is also known as the GM cultivation “opt out”.  In the event that the 

applicant refuses to adjust the scope as so demanded, or if no such demand is made within the 

prescribed timeframe, a member State may still adopt measures restricting or prohibiting 

cultivation in their territory provided that the grounds for doing so comply with EU law, are 

reasoned, proportionate and non-discriminatory.  The grounds also must not conflict with the 

environment risk assessment carried out in accordance with the Directive. 

 

Other regulations 

The Genetically Modified Organisms (Transboundary Movements) (Scotland) Regulations 

2005 make provision for the enforcement of Regulation (EC) No. 1946/2003 on the 

transboundary movements of GMOs.  

 

Reasons for and effect of the proposed change or changes on retained EU law 

 

The instrument makes provision, on exit day, to address deficiencies (arising from the 

withdrawal of the UK from the EU) in the 2002 Regulations and in the Genetically Modified 

Organisms (Transboundary Movements) (Scotland) Regulations 20015.  In particular, it fixes 

provisions which refer to the EU or EU institutions, and those that refer to EU member states 

or their competent authorities.  Where appropriate, it also substitutes references to EU law, 

with references to retained EU law.  In doing so, rather than modify the application of certain 

Annexes to the Directive, the text of some Annexes are replicated (with the necessary 
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modifications) in new schedules of the 2002 Regulations.  Part 2 of the amending SSI also 

clarifies and adjusts some provisions of the 2002 Regulations before exit day. 

 

Statements required by European Union (Withdrawal) Act 2018  

 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

 

The Minister for Rural Affairs and the Natural Environment has made the following 

statement:“In my view the Genetically Modified Organisms (EU Exit) (Scotland) 

(Amendment) Regulations 2019 do no more than is appropriate.”. 

 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

 

The Minister for Rural Affairs and the Natural Environment has made the following 

statement: “In my view there are good reasons for the provisions in this instrument, and I 

consider that they are a reasonable course of action.  This is because the amendments made 

by it; will prevent, remedy or mitigate deficiencies arising from the withdrawal of the UK 

from the EU; are minor and technical in nature; and are not intended to make any significant 

change to the policy outcomes delivered by the legislation that it amends.”. 

 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

 

The Minister for Rural Affairs and the Natural Environment has made the following 

statement: “In my view the Genetically Modified Organisms (EU Exit) (Scotland) 

(Amendment) Regulations 2019 do not amend, repeal or revoke a provision or provisions in 

the Equality Act 2006 or the Equality Act 2010 or subordinate legislation made under those 

Acts.”. 

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

 

The Minister for Rural Affairs and the Natural Environment has made the following 

statement: “In my view, in preparing the Genetically Modified Organisms (EU Exit) 

(Scotland) (Amendment) Regulations 2019, the Scottish Ministers have had due regard to the 

need to eliminate discrimination, harassment, victimisation and any other conduct that is 

prohibited by or under the Equality Act 2010.”. 

 

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

 

The Minister for Rural Affairs and the Natural Environment has made the following 

statement: “In my view, in preparing the the Genetically Modified Organisms (EU Exit) 
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(Scotland) (Amendment) Regulations 2019, the Scottish Ministers have had due regard to the 

guidance principles on the environment and animal welfare.”. 

 

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

 

The Minister for Rural Affairs and the Natural Environment has made the following 

statement: “In my view, the instrument has no effect on rights and duties relating to 

employment and health and safety matters relating to consumer protection (so far as is within 

devolved competence).”. 

 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed 

 

The change proposed is considered to be of low significance. The amendments made by the 

instrument will prevent, remedy or mitigate deficiencies arising from the withdrawal of the 

UK from the EU, are minor and technical in nature, and are not intended to make any 

significant change to the policy outcomes delivered by the legislation that it amends. 

 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure  

 

It is considered that the instrument ought to be subject to negative procedure as the changes 

made by it to prevent, remedy or mitigate deficiencies arising from the withdrawal of the UK 

from the EU are minor and technical in nature, and are not intended to make any significant 

change to the policy outcomes delivered by the legislation that it amends.  

 

Consultation  

 

No consultation was conducted as no change in policy is intended as a result of the 

amendments. 

  

Impact Assessments 

 

An impact assessment has not been produced for this instrument as no, or no significant, 

impact on the private or voluntary sector is foreseen. 

 

Financial Effects  

  

The Minister for Rural Affairs and the Natural Environment confirms that no Business and 

Regulatory Impact Assessment (BRIA) is necessary as the instrument has no financial effects 

on the Scottish Government, local government or on business. 

  

Scottish Government 

Agriculture and Rural Economy Directorate 

 

6 February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/60: Common Agricultural Policy (EU Exit) (Scotland) (Amendment)
Regulations 2019

Type of Instrument: Negative 

Coming into force: Part 1 and 2 on 28 March 2019, Part 3 on Exit Day. 

Laid Date: 21 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. To amend the following regulations:

• The Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations
2015
• The Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations
2014
• The Crofting Counties Agricultural Grants (Scotland) Scheme 2006
• The Less Favoured Area Support Scheme (Scotland) Regulations 2010
• The Rural Development (Scotland) Regulations 2015
• The Rural Payments (Appeals) (Scotland) Regulations 2015

This is to ensure that they continue to operate effectively following the UK’s Exit 
from the EU in a no deal scenario. The 2019 Regulations also correct an out of 
date reference in one of the above regulations before it becomes retained EU 
law.    

3. The instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Annex I
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Consideration by the Delegated Powers and Law Reform Committee 
 
4. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 5 March 2019 and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit.   
 

Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 60 

EXITING THE EUROPEAN UNION 

AGRICULTURE 

CROFTERS, COTTARS AND SMALL LANDHOLDERS 

The Common Agricultural Policy (EU Exit) (Scotland) 

(Amendment) Regulations 2019 

Made - - - - 19th February 2019 

Laid before the Scottish Parliament 21st February 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 2(2) of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2 and 

paragraph 21(b) of schedule 7 of the European Union (Withdrawal) Act 2018(b) and all powers 

enabling them to do so. 

PART 1 

INTRODUCTION 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Common Agricultural Policy (EU Exit) 

(Scotland) (Amendment) Regulations 2019 and come into force as follows— 

(a) as regards this Part and Part 2, on 28 March 2019,

(b) as regards Part 3, on exit day.

(2) These Regulations extend to Scotland only.

(a) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of the schedule of the European 
Union (Amendment) Act 2008 (c.7) (“the 2008 Act”).  The functions conferred upon the Minister of the Crown under 
section 2(2), insofar as exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of 
section 53 of the 1998 Act.  It is prospectively repealed by the European Union (Withdrawal) Act 2018 (c.16), section 1 
from exit day (see section 20 of that Act).  The powers in section 2(2) are exercised in relation to Part 2 of these 
Regulations. 

(b) 2018 c.16. 
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PART 2 

Amendment of references in secondary legislation 

The Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014 

2. In paragraph 6(3) (maintenance of soil organic matter) of Part 2 (standards for good

agricultural and environmental condition) of the schedule to the Common Agricultural Policy 

(Cross-Compliance) (Scotland) Regulations 2014(a), for “the Environmental Impact Assessment 

(Agriculture) (Scotland) Regulations 2006” substitute “the Agriculture, Land Drainage and 

Irrigation Projects (Environmental Impact Assessment) (Scotland) Regulations 2017(b)”. 

PART 3 

Amendment of secondary legislation relating to withdrawal from the European Union 

The Crofting Counties Agricultural Grants (Scotland) Scheme 2006 

3.—(1) The Crofting Counties Agricultural Grants (Scotland) Scheme 2006(c) is amended as 

follows. 

(2) In paragraph 2(1) (interpretation), in the definition of “Commission Regulation 65/2011”, at

the end insert “(except in relation to paragraph 6(4)(c))”. 

(3) In paragraph 6(4)(c) (restrictions on payment of grant), after “65/2011” insert “as that Article

of that Commission Regulation had effect immediately before exit day”. 

(4) In paragraph 11A (power of authorised persons), for sub-paragraph (5) substitute—

“(5) An authorised person entering any land under sub-paragraph (1) may be

accompanied by such other person as the authorised person considers necessary, and sub-

paragraphs (3) and (4) shall apply to that person when acting under the instructions of an

authorised person as they apply to an authorised person.”.

The Less Favoured Area Support Scheme (Scotland) Regulations 2010 

4. In regulation 13(1) (powers of authorised persons) of the Less Favoured Area Support

Scheme (Scotland) Regulations 2010(d), for paragraph (a) substitute— 

“(a) verification of the accuracy of an application by carrying out administrative and 

periodic checks which are required under— 

(i) Article 11 of Commission Regulation 65/2011;

(ii) Articles 12 and 20 of Commission Regulation 65/2011 as it had effect

immediately before exit day; or

(iii) Titles III and V of the Horizontal Delegated Regulation; or”.

(a) S.S.I. 2014/325, to which there are amendments not relevant to these Regulations. 
(b) S.S.I. 2017/114, amended by S.S.I. 2017/168. 
(c) S.S.I. 2006/24; relevant amending instruments are S.S.I. 2008/58 and S.S.I. 2015/105. 
(d) S.S.I. 2010/273; relevant amending instruments are S.S.I. 2011/73 and S.S.I. 2015/185. 
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The Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014 

5. In regulation 5 (powers of authorised persons) of the Common Agricultural Policy (Cross-

Compliance) (Scotland) Regulations 2014, for paragraph (5) substitute— 

“(5) An authorised person entering any premises by virtue of this regulation may be 

accompanied by such other person as the authorised person considers necessary.”. 

The Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations 2015 

6.—(1) The Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations 2015(a) 

are amended as follows. 

(2) In regulation 4 (minimum eligible area of holding), after “Regulation” insert “as it had effect

immediately before exit day”. 

(3) In regulation 7 (short rotation coppice), for “and (2)(c)” substitute “and, as it had effect

immediately before exit day, (2)(c)”. 

(4) In regulation 14(1) (windfall profit), for “Article 28” to “Delegated Regulation” substitute—

“Article 28 of the Direct Payments Regulation and as determined in accordance with

Article 27 of the Direct Payments Delegated Regulation, as those Regulations had effect

immediately before exit day,”.

(5) In regulation 17(1) (permanent grassland), after “Direct Payments Regulation” insert “as it

had effect immediately before exit day”. 

(6) In regulation 19 (powers of authorised persons), for paragraph (5) substitute—

“(5) An authorised person entering any premises by virtue of this regulation may be 

accompanied by such other person as the authorised person considers necessary.”. 

(7) In regulation 23 (recovery of undue payments)—

(a) in paragraph (2)(b), for “or the coordinating body” substitute “, the coordinating body or,

on or after exit day, the appropriate authority”,

(b) for paragraph (3) substitute—

“(3) In this regulation—

“the appropriate authority” means the Secretary of State, the Department of 

Agriculture, Environment and Rural Affairs, the Scottish Ministers and the Welsh 

Ministers acting jointly; and 

“the coordinating body” means the coordinating body referred to in regulation 3 of the 

Common Agricultural Policy (Competent Authority and Coordinating Body) 

Regulations 2014(b) as those Regulations had effect immediately before exit day.”. 

The Rural Development (Scotland) Regulations 2015 

7.—(1) The Rural Development (Scotland) Regulations 2015(c) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) for the definition of “service level agreement” substitute—

““service level agreement”, except in relation to regulation 21(3) (agency

arrangements), means an agreement between the Scottish Ministers and an accountable 

body for the purposes of— 

(a) Article 7(1) of the Horizontal Regulation, and

(a) S.S.I. 2015/58; relevant amending instrument is S.S.I. 2017/98. 
(b) S.I. 2014/3260. This instrument is being revoked on exit day by S.I. 2019/XXX.
(c) S.S.I. 2015/192. 
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(b) Article 1 of, and Annex I(1)(C) to, Commission Delegated Regulation (EU) No

907/2014 supplementing Regulation (EU) No 1306/2013 of the European

Parliament and of the Council with regard to paying agencies and other bodies,

financial management, clearance of accounts, securities and use of euro(a) as it had

effect immediately before exit day;”,

(b) for the definition of “SRDP” substitute—

““SRDP” means the Scottish Rural Development Programme—

(a) as approved by the European Commission in respect of Scotland in accordance

with Article 10(2) of the Rural Development Regulation and Article 29(4) of the

Common Provisions Regulation, as those Regulations had effect immediately

before exit day(b),

(b) as amended pursuant to Article 11 of the Rural Development Regulation and

Article 30 of the Common Provisions Regulation, as those Regulations had effect

immediately before exit day(c), and

(c) as may from time to time be supplemented or amended, on or after exit day, by the

Scottish Ministers in accordance with Article 11 of the Rural Development

Regulation and Article 30 of the Common Provisions Regulation;”.

(3) In regulation 11 (powers of entry), for paragraph (6) substitute—

“(6) An authorised person entering any land or premises by virtue of this regulation may 

be accompanied by such other person as the authorised person considers necessary.” 

(4) For regulation 16(1)(d) (breaches of conditions of grant/undertakings etc.), substitute—

“(d) the whole or any part of the sum paid or payable in relation to an approval 

duplicates assistance provided or to be provided out of monies made available— 

(i) by the European Union in respect of an application for European Union

assistance approved before exit day; or

(ii) under any enactment, including an enactment comprised in, or in an

instrument made under, an Act of the Scottish Parliament;”.

(5) In regulation 18 (recovery of undue payments, interest and set-off)—

(a) in paragraph (2)(b), for “or the coordinating body” substitute “, the coordinating body or,

on or after exit day, the appropriate authority”,

(b) in paragraph (5)—

(i) before the definition of “the Bank of England base rate”, insert—

““the appropriate authority” means the Secretary of State, the Department of 

Agriculture, Environment and Rural Affairs, the Scottish Ministers and the Welsh 

Ministers acting jointly;”, 

(ii) in the definition of “the coordinating body”, at the end insert—

“as those Regulations had effect immediately before exit day.”. 

(a) OJ L 255, 28.8.2014, p.18, as last amended by Commission Delegated Regulation (EU) 2018/967 (OJ L 174, 10.7.2018, 
p.2). 

(b) As approved pursuant to Commission Implementing Decision C(2015) 3489 approving the rural development programme 
of Scotland for support from the European Agricultural Fund for Rural Development.

(c) As last amended pursuant to Commission Implementing Decision C(2018) 8463 approving the amendment of the rural 
development programme of Scotland (UK) for support from the European Agricultural Fund for Rural Development. 
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The Rural Payments (Appeals) (Scotland) Regulations 2015 

8. In the Rural Payments (Appeals) (Scotland) Regulations 2015(a), after regulation 10 insert—

“Transitional provision for decisions on or after exit day in relation to EU instruments

10A. For the purposes of these Regulations, a “relevant decision” includes a decision 

made on or after exit day under and in accordance with any EU instrument specified in any 

of the paragraphs of the Schedule, so far as that EU instrument had effect immediately 

before exit day.”. 

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

19th February 2019 

(a) S.S.I. 2015/194. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are principally made in exercise of the powers conferred by paragraph 1(1) and 

(3) of schedule 2 of the European Union (Withdrawal) Act 2018 (c.16) in order to address failures

of retained EU law to operate effectively and other deficiencies (in particular under section 8(2)(d)

and (g)) arising from the withdrawal of the United Kingdom from the European Union.

These Regulations make amendments to legislation in the field of the common agricultural policy. 

Part 2 (regulation 2), made in exercise of powers under the European Communities Act 1972 

(c.68), updates a reference in relation to secondary legislation. 

Part 3 (regulations 3 to 8) make amendments to secondary legislation consequential on the UK’s 

withdrawal from the European Union. 

No Business and Regulatory Impact Assessment has been prepared in relation to these 

Regulations, as no, or no significant, impact upon business, charities or voluntary bodies is 

foreseen. 

Certified copy from legislation.gov.uk Publishing REC/S5/19/9/3

204



POLICY NOTE 

The Common Agricultural Policy (EU Exit) (Scotland) (Amendment) 

Regulations 2019 

SSI 2019/60 

The Common Agricultural Policy (EU Exit) (Scotland) (Amendment) Regulations 2019 (“the 

2019 Regulations”) are made in exercise of the powers conferred by section 2(2) of the 

European Communities Act 1972 and paragraph 1(1) and (3) of schedule 2, and paragraph 

21(b) of schedule 7, of the European Union (Withdrawal) Act 2018 (“the 2018 Act”). The 2019 

Regulations are subject to negative procedure. 

Purpose of the Instrument 

To amend the following regulations: 

• The Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations

2015

• The Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014

• The Crofting Counties Agricultural Grants (Scotland) Scheme 2006

• The Less Favoured Area Support Scheme (Scotland) Regulations 2010

• The Rural Development (Scotland) Regulations 2015

• The Rural Payments (Appeals) (Scotland) Regulations 2015

This is to ensure that they continue to operate effectively following the UK’s Exit from the 

EU in a no deal scenario. 

The 2019 Regulations also correct an out of date reference in one of the above regulations 

before it becomes retained EU law.  

1. Policy Objectives

Where practical and appropriate, directly applicable EU legislation (“direct EU legislation”) 

is being retained as part of UK law (“retained EU law”) upon the UK’s exit from the EU 

(which under the 2018 Act is on 29 March 2019 (“exit day”)). As regards the EU Common 

Agricultural Policy (“CAP”), the UK Government, the Scottish Government and the other 

Devolved Administrations plan to retain the current regulatory approach set out in the 

relevant direct EU legislation and EU-derived domestic legislation to ensure, following a ‘no 
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deal’ UK exit from the EU, the continued operation and administration of the CAP schemes 

within Scotland. The 2019 Regulations are necessary in order to correct deficiencies in 

retained EU law and thereby protect the interests of, and provide continuity for, farmers, land 

managers, businesses and consumers and enable the Scottish Government to continue to 

make payments and administer the CAP schemes. 

On exit day a number of UK-wide statutory instruments will enter into force alongside the 

2019 Regulations, which together will make technical amendments to correct deficiencies in 

retained EU law. Additionally the 2019 Regulations correct an out of date reference in 

applicable retained EU law. Together these measures are technical and seek to preserve the 

status quo so far as possible to ensure the continued operability of Scotland’s CAP regulatory 

framework post-EU exit. 

2. Explanation of the law being amended by the regulations

The Common Agricultural Policy (Direct Payments etc.) (Scotland) Regulations 2015 make 

provision in Scotland for the administration and implementation of Regulation (EU) No. 

1307/2013 of the European Parliament and of the Council  establishing rules for direct 

payments to farmers under support schemes within the framework of the CAP and associated 

EU delegated and implementing regulations.  

The Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014 (the “2014 

Regulations”) make provision in Scotland for the administration and enforcement of the cross-

compliance rules in relation to the CAP, in implementation of Regulation (EU) No 1306/2013 

of the European Parliament and of the Council  and associated EU delegated and implementing 

regulations. 

The Rural Development (Scotland) Regulations 2015 make provision for the purposes of 

implementation of the Scottish Rural Development Programme (“SRDP”), and Regulation 

(EU) No 1305/2013 of the European Parliament and of the Council (the “Rural Development 

Regulation”), as well as the related Regulation (EU) No 1303/2013 of the European Parliament 

and of the Council (as supplemented by associated EU delegated and implementing 

regulations). These make provision for EU-funded support for measures in Member States 

through the framework of rural development programmes. In respect of Scotland, the relevant 

programme as administered by the Scottish Ministers is the SRDP, as approved by the 

European Commission prior to exit day.  

The Crofting Counties Agricultural Grants (Scotland) Scheme 2006 provides that the Scottish 

Ministers may make grants to crofters and to certain other occupiers of land in the crofting 

counties, including in relation to the SRDP under the Rural Development Regulation. 

The Less Favoured Area Support Scheme (Scotland) Regulations 2010 make provision for the 

implementation of the less favoured area support scheme under the SRDP and Rural 

Development Regulation. 

The Rural Payments (Appeals) (Scotland) Regulations 2015 (the “2015 Appeals Regulations”) 

provide for the review of certain decisions of the Scottish Ministers in relation to the payment 

of certain agricultural subsidies and other rural payments. 
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3. Reasons for and effect of the proposed change

Part 2 updates a legislative reference, in reliance of section 2(2) of the European Communities 

Act 1972, to ensure the relevant secondary legislation is up to date before this becomes retained 

EU law on exit day. Part 2 comes into force on 28 March 2019. 

Part 3 of the 2019 Regulations uses powers under paragraph 1(1) and (3) of schedule 2 and 

paragraph 21(b) of schedule 7 of the 2018 Act to correct deficiencies in retained EU law arising 

from the UK’s withdrawal from the EU. Part 3 comes into force on the exit day.  

(a) Part 2 corrections of out of date references

Regulation 2 updates an out of date legislative reference in the 2014 Regulations (namely, to 

the Environmental Impact Assessment (Agriculture) (Scotland) Regulations 2006, which has 

been revoked and replaced by the Agriculture, Land Drainage and Irrigation Projects 

(Environmental Impact Assessment) (Scotland) Regulations 2017), before those Regulations 

become retained EU law.  

(b) Part 3 corrections relating to withdrawal from the EU

Part 3 of the instrument makes amendments to correct deficiencies in the applicable EU-derived 

domestic legislation which arise by virtue of EU withdrawal and, as necessary, reflect changes 

being made to the applicable retained EU law by a number of UK statutory instruments which 

are being made by the UK Government under the 2018 Act. The latter include the following(1): 

• the Common Agricultural Policy (Direct Payments to Farmers) (Amendment) (EU

Exit) Regulations 2019 2;

• the Common Agricultural Policy (Rules for Direct Payments) (Amendment) (EU Exit)

Regulations 2019 3;

• the Rural Development (Amendment) (EU Exit) Regulations 2019 4;

• the Rural Development (Rules and Decisions) (Amendment) (EU Exit) Regulations

2019 5;

• the European Structural and Investment Funds Common Provisions (Amendment) (EU

Exit) Regulations 2019 6;

(1) In terms of the applicable Protocol agreed with the Parliament, the Scottish Government

provided details about these UK SIs to the Parliament (in particular, the Rural Economy and

Connectivity Committee), for the purposes of obtaining the Parliament’s agreement to those UK SIs

extending to Scotland. All of the UK Sis listed have been laid and the instruments can be viewed on

the legislation.gov.uk website.

(2 ) http://www.legislation.gov.uk/uksi/2019/207/contents 

(3 )  http://www.legislation.gov.uk/uksi/2019/208/contents 

(4 ) http://www.legislation.gov.uk/ukdsi/2019/9780111181140/contents 

(5 ) http://www.legislation.gov.uk/ukdsi/2019/9780111181164/contents 

(6 ) http://www.legislation.gov.uk/ukdsi/2019/9780111180884/contents 

REC/S5/19/9/3

207

http://www.legislation.gov.uk/uksi/2019/207/contents
http://www.legislation.gov.uk/uksi/2019/208/contents
http://www.legislation.gov.uk/ukdsi/2019/9780111181140/contents
http://www.legislation.gov.uk/ukdsi/2019/9780111181164/contents
http://www.legislation.gov.uk/ukdsi/2019/9780111180884/contents


• the European Structural and Investment Funds Common Provisions Rules etc.

(Amendment etc.) (EU Exit) Regulations 2019 7;

• the Common Agricultural Policy and Agriculture and Horticulture Development Board

(Amendment etc.) (EU Exit) Regulations 2019 8;

• the Common Agricultural Policy (Financing, Management and Monitoring)

(Miscellaneous Amendments) (EU Exit) Regulations 2019 9;

• the Common Agricultural Policy (Financing, Management and Monitoring

Supplementary Provisions) (Miscellaneous Amendments) (EU Exit) Regulations 2019
10;

• the Agriculture (Legislative Functions) (EU Exit) Regulations 2019 11.

Neither the UK statutory instruments nor the 2019 Regulations reflect or make a change in 

policy. Their purpose is simply to ensure that the CAP regulatory framework can continue to 

operate effectively in domestic law in the event of a no deal exit from the EU. 

The amendments made by Part 3 of the Regulations include: 

• updating references to a number of EU instruments;

• updating a number of definitions;

• removing redundant references to European Commission Officials in relation to the

exercise of enforcement powers;

• updating references to financial assistance previously provided by the EU;

• incorporating a necessary transitional provision into the 2015 Appeals Regulations;

• updating references to the UK Coordinating Body. The Common Agricultural Policy

(Competent Authority and Coordinating Body) Regulations 2014 are being revoked by

the Common Agricultural Policy and Agriculture and Horticulture Development Board

(Amendment etc.) (EU Exit) Regulations 2019. In addition the Common Agricultural

Policy (Financing, Management and Monitoring) (Miscellaneous Amendments) (EU

Exit) Regulations 2019 provides that the Scottish Ministers and the other UK

administrations should continue to have joint responsibility for the tasks which prior to

exit day were dealt with by the UK Coordinating body. The new wording reflects these

amendments and allows for actions to be taken by the UK Coordinating body up to exit

day and actions to be taken by the Scottish Ministers and the other UK administrations

after exit day. The future operation of the UK Coordinating Body is a matter of ongoing

discussion between the four UK administrations so it is not possible to say which of the

current Common Agricultural Policy provisions will be coordinated centrally for the

(7 ) http://www.legislation.gov.uk/ukdsi/2019/9780111180792/contents 

(8 )     http://www.legislation.gov.uk/ukdsi/2019/9780111178843/contents 

(9 ) http://www.legislation.gov.uk/ukdsi/2019/9780111181133/contents 

(10 ) http://www.legislation.gov.uk/ukdsi/2019/9780111181188/contents 

(11 ) http://www.legislation.gov.uk/ukdsi/2019/9780111181089/contents 
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UK and which will not. Discussions between the four UK administrations on the future 

role of the UK Coordinating Body are ongoing. 

 

Statements required by European Union (Withdrawal) Act 2018  

 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following statement 

“In my view the Common Agricultural Policy (EU Exit) (Scotland) (Amendment) Regulations 

2019 do no more than is appropriate. This is the case because the amendments are being made 

only to ensure, following a ‘no deal’ United Kingdom exit from the European Union, the 

continued and effective functioning of the legislation being amended and do not introduce 

policy change.”. 

 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following statement 

“In my view there are good reasons for the provisions in this instrument, and I have concluded 

they are a reasonable course of action. These are to ensure, following a ‘no deal’ United 

Kingdom exit from the European Union, the continued effective regulation and administration 

of the CAP schemes within Scotland in order to protect and provide continuity for businesses 

and consumers. The amendments made by the instrument are technical in nature to ensure 

legislative operability only.”. 

 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following statement 

“In my view the Common Agricultural Policy (EU Exit) (Scotland) (Amendment) Regulations 

2019 do not amend, repeal or revoke a provision or provisions in the Equality Act 2006 or the 

Equality Act 2010 or subordinate legislation made under those Acts.”.  

 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 
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The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following statement 

“In my view the Common Agricultural Policy (EU Exit) (Scotland) (Amendment) Regulations 

2019 have had due regard to the need to eliminate discrimination, harassment, victimisation 

and any other conduct that is prohibited by or under the Equality Act 2010.”. 
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Additional information provided for EU Exit instruments in terms of the protocol agreed 

between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following statement 

“In my view the Common Agricultural Policy (EU Exit) (Scotland) (Amendment) Regulations 

2019 have had due regard to the need to the guiding principles on the environment and animal 

welfare as derived from the equivalent principles provided for in Articles 13 and 191(2) in 

Titles II and XX respectively of the Treaty on the Functioning of the European Union.”.  

Statement explaining the effect (if any) of the regulations on rights and duties relating to 

employment and health and safety and matters relating to consumer protection (so far as 

is within devolved competence) 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following statement 

“In my view the Common Agricultural Policy (EU Exit) (Scotland) (Amendment) Regulations 

2019 do not alter current policy on rights and duties relating to employment and health and 

safety and matters relating to consumer protection (so far as is within devolved competence). 

The instrument is made to ensure, following a ‘no deal’ United Kingdom exit from the 

European Union, the continued effective regulation and administration of the CAP schemes 

within Scotland in order to protect and provide continuity for businesses and consumers. The 

amendments made by the instrument are technical in nature to ensure legislative operability 

only.”. 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

Low – the amendments are technical in nature to allow continuity of law and do not amount to 

a change in policy. 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

Negative procedure is considered appropriate as these minor and technical amendments do no 

more than is necessary to ensure that the legislation continues to operate effectively following 

the UK’s exit from the EU. The regulations do not include provisions which fall within 

paragraph 1 (2) of schedule 7 of the European Union (Withdrawal) Act 2018. 
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Further information 

Consultation 

The 2019 Regulations do not amount to a change in policy and are being made to avoid 

deficiencies arising as a result of the UK’s withdrawal from the EU and to remove out of date 

references. There has been no formal public consultation regarding this instrument. The 2019 

Regulations are linked to changes to direct EU legislation (which will become retained EU 

law) which are to be made by the abovementioned UK statutory instruments which are being 

made with the agreement of the Scottish Government and the Scottish Parliament as well as 

the other UK devolved administrations. 

Impact Assessments 

Full impact assessments have not been prepared for the 2019 Regulations because they are 

aimed at preserving the effect of the current regulatory regimes once the UK leaves the EU. 

The current amendments do not alter the Scottish Government’s current environmental policies 

and priorities and, therefore, do not have a significant impact on the environment. The impact 

on business, charities or voluntary bodies is expected to be minimal. 

Financial Effects 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, confirms that no BRIA is 

necessary as the 2019 Regulations have  no financial effects on the Scottish Government, local 

government or on business.  

Scottish Government 

Agriculture and Rural Economy Directorate 

February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/69: Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) Regulations
2019

Type of Instrument: Negative 

Coming into force: Part 1 and 2 on 28 March 2019, Part 3 on Exit Day. 

Laid Date: 25 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. To amend domestic legislation concerning technical conservation measures
relating to sea fisheries.

3. Part 2 of the Regulations updates and replaces out of date references to EU
instruments referred to in domestic legislation.

4. Part 3 amends deficiencies in domestic legislation arising from the withdrawal of
the United Kingdom from the European Union.

5. The amendments make the necessary technical corrections to ensure that the
law continues to operate effectively when the UK leaves the EU.

6. The instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Consideration by the Delegated Powers and Law Reform Committee 

7. The Delegated Powers and Law Reform Committee considered this instrument

Annex J
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at its meeting on 5 March 2019 and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit.   

Recommendation 

The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 

Clerking Team 
Rural Economy and Connectivity Committee 

March 2019 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2019 No. 69 

EXITING THE EUROPEAN UNION 

FISHERIES 

The Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) 

Regulations 2019 

Made - - - - 21st February 2019 

Laid before the Scottish Parliament 25th February 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 2(2) of the European Communities Act 1972(a) and paragraph 1(1) and (3) of schedule 2 

of the European Union (Withdrawal) Act 2018(b) and all other powers enabling them to do so. 

PART 1 

Introduction 

Citation and commencement 

1.—(1) These Regulations may be cited as the Fisheries (EU Exit) (Scotland) (Amendment) 

(No. 2) Regulations 2019. 

(2) These Regulations come into force as follows— 

(a) Parts 1 and 2 come into force on 28 March 2019, 

(b) Part 3 comes into force on exit day. 

                                                                                                                                            
(a) 1972 c.68. Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 

(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of schedule 1 of the European 
Union (Amendment) Act 2008 (c.7).  The functions conferred upon the Minister of the Crown under section 2(2), insofar as 
within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 1998 Act. 

(b) 2018 c.16. 
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PART 2

Amendments to Out of Date References in Subordinate Legislation 

The Sea Fishing (Enforcement of Community Conservation Measures) (Scotland) Order 

2000 

2.—(1) The Sea Fishing (Enforcement of Community Conservation Measures) (Scotland) Order 

2000(a) is amended as follows. 

(2) In article 2—

(a) in paragraph (1)—

(i) for the definition of “the Council Regulation”, substitute—

““the Council Regulation” means Council Regulation (EC) No. 850/98 of 30 March 

1998 for the conservation of fishery resources through technical measures for the 

protection of juveniles of marine organisms(b), as last amended by Council Regulation 

(EU) No. 2015/812(c);”, 

(ii) omit the definition of “Regulation 2847/93”,

(iii) in the definition of “Regulation 894/97”, for “amended by Council Regulation (EC)

No. 1239/98” substitute “last amended by Council Regulation (EC) No.

809/2007(d)”,

(iv) in the definition of “Regulation 2056/2001”, at the end insert “, as amended by

Commission Implementing Regulation (EU) No. 2015/1897(e)”,

(v) in the definition of “Regulation 254/2002”, at the end insert “, as corrected by

Corrigendum to Regulation 254/2002(f) and amended by Council Regulation (EU)

No. 2015/812(g)”,

(vi) after the definition of “Regulation 254/2002”, insert—

““Regulation 1224/2009” means Council Regulation (EC) No. 1224/2009 of 20 

November 2009 establishing a Union control system for ensuring compliance with the 

rules of the common fisheries policy, amending Regulations (EC) No. 847/96, (EC) 

No. 2371/2002, (EC) No. 811/2004, (EC) No. 768/2005, (EC) No. 2115/2005, (EC) 

No. 2166/2005, (EC) No. 388/2006, (EC) No. 509/2007, (EC) No. 676/2007, (EC) 

No. 1098/2007, (EC) No. 1300/2008, (EC) No. 1342/2008 and repealing Regulations 

(EEC) No. 2847/93, (EC) No. 1627/94 and (EC) No. 1966/2006(h), as last amended by 

Council Regulation (EU) No. 2015/812(i);”, 

(b) in paragraph (2)(c), for “Article 3.1 of Regulation 2847/93” substitute “Article 9.1 of

Regulation 1224/2009”.

(3) In article 12—

(a) for paragraph (1) substitute—

“(1) Any—

(a) logbook kept under Article 14 or 15;

(b) declaration submitted under Article 21, 22, 23 or 24;

(c) effort report completed under Article 28;

(a) S.S.I. 2000/53 as amended by S.S.I. 2002/81. 
(b) OJ L 125, 27.4.1998, p.1. 
(c) OJ L 133, 29.5.2015, p.1, as corrected by a corrigendum (OJ L 319, 4.12.2015, p.21). 
(d) OJ L 182, 12.7.2007, p.1. 
(e) OJ L 277, 22.10.2015, p.11. 
(f) OJ L 45, 15.2.2002, p.58. 
(g) OJ L 133, 29.5.2015, p.1, as corrected by a corrigendum (OJ L 319, 4.12.2015, p.21). 
(h) OJ L 343, 22.12.2009, p.1. 
(i) OJ L 133, 29.5.2015, p.1, as corrected by a corrigendum (OJ L 319, 4.12.2015, p.21). 
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(d) document drawn up under Article 62, 63, 64, 65, 66, 67 or 68; and

(e) document containing required information received by a fisheries monitoring

centre established under Article 9.7,

of Regulation 1224/2009 may, in any proceedings for a relevant offence, be received in 

evidence without being produced or sworn to by any witness and shall be sufficient 

evidence of the matters stated therein.”, 

(b) in paragraph (2), for “Article 3.1 of Regulation 2847/93” substitute “Article 9.1 of

Regulation 1224/2009”.

(4) In the schedule, in Entry II (the Council Regulation)—

(a) in entry 2, in column 2, for “Article 6 of Regulation 2847/93” substitute “Articles 14 and

15 of Regulation 1224/2009”,

(b) in entry 13, in column 1, omit “and 35”,

(c) omit entry 19,

(d) in entry 24, in column 2, for “Article 20(1) of Regulation 2847/93” substitute “Article 47

of Regulation 1224/2009”,

(e) in entry 27, in column 2, for “Article 20(1) of Regulation 2847/93” substitute “Article 47

of Regulation 1224/2009”,

(f) in entry 28, in column 1, omit “, as read with Article 41”,

(g) omit entries 30, 32 and 35,

(h) in entry 37, in column 2, for “Article 20(1) of Regulation 2847/93” substitute “Article 47

of Regulation 1224/2009”.

The Sea Fish (Specified Sea Areas) (Regulation of Nets and Other Fishing Gear) (Scotland) 

Order 2000 

3.—(1) The Sea Fish (Specified Sea Areas) (Regulation of Nets and Other Fishing Gear) 

(Scotland) Order 2000(a) is amended as follows. 

(2) In article 2(1), for the definition of “the Council Regulation”, substitute—

““the Council Regulation” means Council Regulation (EC) No. 850/98 of 30 March 

1998 for the conservation of fishery resources through technical measures for the 

protection of juveniles of marine organisms(b), as last amended by Council Regulation 

(EU) No. 812/2015(c);”. 

The Shrimp Fishing Nets (Scotland) Order 2004 

4.—(1) The Shrimp Fishing Nets (Scotland) Order 2004(d) is amended as follows. 

(2) For article 2(2), substitute—

“(2) For the purposes of this Order, the mesh of a net or netting shall be measured in

accordance with Commission Regulation (EC) No. 517/2008 laying down detailed rules for

the implementation of Council Regulation (EC) No. 850/98 as regards the determination of

the mesh size and assessing the thickness of twine of fishing nets(e).”.

(a) S.S.I. 2000/227 as amended by S.S.I. 2001/250, S.S.I. 2009/165 and S.S.I. 2010/231. 
(b) OJ L 125, 27.4.1998, p.1. 
(c) OJ L 133, 29.5.2015, p.1, as corrected by a corrigendum (OJ L 319, 4.12.2015, p.21). 
(d) S.S.I. 2004/261 as amended by S.S.I. 2008/10. 
(e) OJ L 151, 11.6.2008, p.5. 
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The Sea Fishing (Prohibition on the Removal of Shark Fins) (Scotland) Order 2007 

5.—(1) The Sea Fishing (Prohibition on the Removal of Shark Fins) (Scotland) Order 2007(a) is 

amended as follows. 

(2) In article 2(1), in the definition of “the Regulation”, at the end insert “, as amended by

Council Regulation (EU) No. 605/2013(b)”. 

The Sea Fishing (Transitional EU Technical Conservation Measures) (Scotland) Order 2010 

6.—(1) The Sea Fishing (Transitional EU Technical Conservation Measures) (Scotland) Order 

2010(c) is amended as follows. 

(2) In article 2—

(a) in paragraph (1)—

(i) in the definition of “EU technical conservation measure”, for “Annex III to the

Council Regulation” substitute “Regulation 850/98”,

(ii) in the definition of “logbook”, for “Article 6 of Regulation 2847/93 (as read with

Regulation 2807/83)” substitute “Articles 14 and 15 of Regulation 1224/2009”,

(iii) after the definition of “person in charge”, insert—

““Regulation 850/98” means Council Regulation (EC) No. 850/98 of 30 March 1998 

for the conservation of fishery resources through technical measures for the protection 

of juveniles of marine organisms(d), as last amended by Council Regulation (EU) No. 

2015/812(e);”, 

(iv) omit the definition of “Regulation 2807/83”,

(v) omit the definition of “Regulation 2847/93”,

(vi) in the definition of “Regulation 1224/2009” at the end insert “, as last amended by

Council Regulation (EU) No. 2015/812(f)”,

(vii) after the definition of “Regulation 1224/2009”, insert—

““Regulation 404/2011” means Commission Implementing Regulation (EU) No. 

404/2011 of 8 April 2011 laying down detailed rules for the implementation of Council 

Regulation (EC) No. 1224/2009 establishing a Community control system for ensuring 

compliance with the rules of the Common Fisheries Policy(g), as last amended by 

Council Regulation (EU) No. 2015/1962(h);”, 

(viii) omit the definition of “Regulation 1288/2009”,

(ix) omit the definition of “the Council Regulation”,

(b) in paragraph (2)—

(i) in sub-paragraph (b), omit “, except where specified as a numbered paragraph of an

Annex to the Council Regulation,”,

(ii) at the end of sub-paragraph (c), omit “and”,

(iii) omit sub-paragraph (d),

(c) omit paragraph (5).

(3) In article 3(2), for “paragraph 9.10 of Annex III” substitute “Article 34b(9) of Regulation

850/98”. 

(a) S.S.I. 2007/39 as amended by S.S.I. 2015/320. 
(b) OJ L 181, 29.6.2013, p.1. 
(c) S.S.I. 2010/100 as amended by S.S.I. 2011/59. 
(d) OJ L 125, 27.4.1998, p. 1. 
(e) OJ L 133, 29.5.2015, p.1, as corrected by a corrigendum (OJ L 319, 4.12.2015, p.21). 
(f) OJ L 133, 29.5.2015, p.1, as corrected by a corrigendum (OJ L 319, 4.12.2015, p.21). 
(g) OJ L 112, 30.4.2011, p.1. 
(h) OJ L 287, 31.10.2015, p.6. 
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(4) In article 8(3), for “paragraph 9.8 of Annex III” substitute “Article 34b(7) of Regulation

850/98”. 

(5) In article 12(1)—

(a) in sub-paragraph (a), for “Article 6 of Regulation 2847/93” substitute “Article 14 of

Regulation 1224/2009”,

(b) in sub-paragraph (b), for “Article 8(1) of Regulation 2847/93” substitute “Article 23 of

Regulation 1224/2009”,

(c) in sub-paragraph (c), for “Article 11 of Regulation 2847/93” substitute “Article 21 of

Regulation 1224/2009”.

(6) In schedule 1—

(a) in column 1—

(i) for the heading substitute, “Provision(s) of Regulation 850/98”,

(ii) for entry 1, substitute “Article 20a”,

(iii) for entry 2, substitute “Annex IV”,

(iv) for entry 3, substitute “Article 29a”,

(v) for entry 4, substitute “Article 29c”,

(vi) for entry 5, substitute “Article 19a”,

(vii) for entry 7, substitute “Article 29e”,

(viii) for entry 8, substitute “Article 29f(2)”,

(ix) for entry 9, substitute “Article 29f(1)”,

(x) for entry 10, substitute “Article 29f(5)”,

(xi) for entry 11, substitute “Article 34a(1) as read with Article 34a(2)”,

(xii) for entry 12, substitute “Article 34b(1) as read with Article 34b(2)”,

(xiii) for entry 13, substitute “Article 34b(5) as read with Article 34b(2)”,

(xiv) for entry 14, substitute “Article 34b(4)”,

(xv) for entry 15, substitute “Article 34b(6) and Article 34b(8)”,

(xvi) for entry 16, substitute “Article 34b(9)”,

(xvii) for entry 17, substitute “Article 34b(10) as read with Article 34b(2)”,

(xviii) for entry 18, substitute “Articles 34d and 34e”,

(xix) for entry 19, substitute “Article 34e(4) to (7)”,

(xx) for entry 20, substitute “Article 34d(2)”,

(xxi) for entry 21, substitute “Annex XII”,

(xxii) for entry 22, substitute “Annex XII”,

(b) in column 2, in entry 13, for “paragraph 9.4(a) and (b) of Annex III” substitute “Article

34b(2) of Regulation 850/98”,

(c) omit entry 6.
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PART 3

Other Amendments to Subordinate Legislation (EU Exit) 

The Sea Fishing (Enforcement of Community Conservation Measures) (Scotland) Order 

2000 

7.—(1) The Sea Fishing (Enforcement of Community Conservation Measures) (Scotland) Order 

2000(a) is amended as follows. 

(2) In article 3(2) for “Articles 19.1, 26.1 or 36 of the Council Regulation” substitute “Article

19.1 or 26.1 of the Council Regulation”. 

(3) In the schedule, in Entry II (the Council Regulation)—

(a) in entry 20, in column 1, for “Article 25.2 and 25.3” substitute “Article 25.3”,

(b) omit entries 25 and 25A,

(c) omit entries 33 and 34,

(d) omit entries 36 and 37.

The Sea Fish (Specified Sea Areas) (Regulation of Nets and Other Fishing Gear) (Scotland) 

Order 2000 

8.—(1) The Sea Fish (Specified Sea Areas) (Regulation of Nets and Other Fishing Gear) 

(Scotland) Order 2000(b) is amended as follows. 

(2) In article 2(1)—

(a) in the definition of “equivalent order”, for “an enforceable EU restriction” substitute “a

retained EU restriction”,

(b) after the definition of “Regulation 43/2009”, insert—

““retained EU restriction” means a restriction that—

(a) was created or arose by or under the EU Treaties (within the meaning of schedule

1 of the Interpretation Act 1978(c)) before exit day (within the meaning of section

20(1) of the European Union (Withdrawal) Act 2018), and

(b) forms part of retained EU law (within the meaning of section 6(7) of the European

Union (Withdrawal) Act 2018),

as modified from time to time;”. 

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

21st February 2019 

(a) S.S.I. 2000/53 as amended by S.S.I. 2002/81. 
(b) S.S.I. 2000/227 as amended by S.S.I. 2001/250, S.S.I. 2009/165 and S.S.I. 2010/165. 
(c) 1978 c.30. Schedule 1 was relevantly amended by paragraph 22 of schedule 8 of the European Union (Withdrawal) Act 

2018 (c.16). 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made in exercise of the powers conferred by section 2(2) of the European 

Communities Act 1972 (c.68) and paragraph 1(1) and (3) of schedule 2 of the European Union 

(Withdrawal) Act 2018 (c.16). These Regulations make amendments to legislation concerning 

technical conservation measures for sea fisheries. The amendments update references to a number 

of EU instruments referred to in that legislation. The amendments also address failures of retained 

EU law to operate effectively and other deficiencies arising from the withdrawal of the United 

Kingdom from the European Union. 

Part 2 amends the following subordinate legislation concerning technical conservation measures 

relating to sea fisheries: the Sea Fishing (Enforcement of Community Conservation Measures) 

(Scotland) Order 2000; the Sea Fish (Specified Sea Areas) (Regulation of Nets and Other Fishing 

Gear) (Scotland) Order 2000; the Shrimp Fishing Nets (Scotland) Order 2004; the Sea Fishing 

(Prohibition on the Removal of Shark Fins) (Scotland) Order 2007; and the Sea Fishing 

(Transitional EU Technical Conservation Measures) (Scotland) Order 2010. Regulations 2 to 6 

update or replace out of date references to EU law with either equivalent text or references to 

current EU instruments. References to EU instruments which are no longer in force are removed 

and, where appropriate, references to repealed EU instruments are replaced with references to 

current EU equivalents. 

Part 3 makes amendments to subordinate legislation concerning technical conservation measures 

relating to sea fisheries. Regulations 7 and 8 make amendments to remedy deficiencies arising 

from the withdrawal of the United Kingdom from the European Union by updating, replacing or 

removing EU references, including references to EU instruments, which will become redundant or 

will no longer be appropriate after exit day. 

A Business and Regulatory Impact Assessment has not been produced for this instrument as no 

significant impact on the private or voluntary sectors is foreseen. 
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POLICY NOTE 

THE FISHERIES (EU EXIT) (SCOTLAND) (AMENDMENT) (No. 2) 

REGULATIONS 2019 

SSI 2019/69 

The above instrument was made in exercise of the powers conferred by section 2(2) of the 

European Communities Act 1972 and paragraph 1(1) and (3) of schedule 2 of the European 

Union (Withdrawal) Act 2018. The instrument is subject to negative procedure. 

Purpose of the Regulations: The Fisheries (EU Exit) (Scotland) (Amendment)  (No. 2) 

Regulations 2019 (“the Regulations”) amend domestic legislation concerning technical 

conservation measures relating to sea fisheries.  

Part 2 of the Regulations updates and replaces out of date references to EU instruments 

referred to in domestic legislation. 

Part 3 amends deficiencies in domestic legislation arising from the withdrawal of the 

United Kingdom from the European Union. The amendments make the necessary technical 

corrections to ensure that the law continues to operate effectively when the UK leaves the 

EU. 

Policy Objectives 

The Regulations have two policy aims. Firstly, references to EU instruments which are no 

longer in force are removed and, where appropriate, references to repealed EU instruments 

are replaced with references to current EU equivalents. The purpose of these amendments in 

the instrument is to ensure a functioning statute book. Secondly, the Regulations amend 

deficiencies in legislation arising from the withdrawal of the United Kingdom from the 

European Union.  

Where practical and appropriate, EU legislation is being retained in UK law on the UK’s exit 

from the EU. In the fields of sea fisheries and technical conservation measures, the Scottish 

Government and other devolved administrations plan to retain the current standards set out in 

EU legislation and EU-derived domestic legislation that protect these fields. The Regulations 

are necessary in order to correct deficiencies in retained EU law and thereby provide 

continuity in the monitoring and enforcement of technical conservation measures relating to 

sea fisheries following the UK’s withdrawal from the EU. 

Upon exit day a number of technical corrections are required. The objective is to ensure the 

operability of Scotland’s sea fisheries and the continuation of conservation of certain species 

through technical measures. The amendments provide for necessary technical operability 

changes, for example replacing EU-specific terms such as “enforceable EU restriction” with 

equivalent terms that will ensure the continued effective operation of the law following EU-

exit. Amendments also revoke elements that are no longer required or are not relevant after 

exit day, allowing continuity of business. 

The domestic legislation amended by the Regulations makes numerous references to directly 

applicable EU law, which is being incorporated into UK law through the European Union 
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(Withdrawal) Act 2019, as amended by the ongoing programme of secondary legislation. As 

such, certain provisions of the Regulations are dependent on both the directly applicable EU 

law comprising the Common Fisheries Policy, and also the terms of the UK SIs which amend 

the EU regulations themselves, primarily the Common Fisheries Policy and Aquaculture 

(Amendment Etc.) (EU Exit) Regulations 2019. 

This instrument does not introduce any policy changes. 

Explanation of the law being amended by the Regulations 

1. The Sea Fishing (Enforcement of Community Conservation Measures) (Scotland) Order

2000

The Order makes provision for the enforcement of Article 11 of Council Regulation (EC) No. 

894/97 laying down certain technical measures for the conservation of fishery resources and 

makes provisions for the enforcement of certain enforceable restrictions and obligations 

concerning the conservation of fishery resources through technical measures for the 

protection of juveniles of marine organisms which are contained in Council Regulation (EC) 

No. 850/98, as amended. 

In Part 2 of the Regulations, references to EU Regulations are updated. Out of date references 

to provisions of Council Regulation (EC) No. 2847/93 are replaced with equivalent 

provisions of Council Regulation (EC) No. 1224/2009. The Regulations also remove 

references to out of date legislation to ensure a functioning statue book after the UK 

withdraws from the EU. 

Part 3 of the Regulations omit certain offences in articles 3(1) and (2) of the Order. No new 

offence is created and the scope of the offences are not widened. Rather, certain Community 

conservation measures found in Council Regulation (EC) No. 850/98, and listed in the 

schedule, have been omitted. Similarly, the offence relating to Article 36 of Council 

Regulation (EC) No. 850/98 is removed. These amendments ensure continued operability of 

the Order as these provisions will not form part of retained EU law on the UK’s exit from the 

EU as they are being removed from Council Regulation (EC) No. 850/98 by the Common 

Fisheries Policy and Aquaculture (Amendment Etc.) (EU Exit) Regulations 2019. 

2. The Sea Fish (Specified Sea Areas) (Regulation of Nets and Other Fishing Gear)

(Scotland) Order 2000

This Order regulates the use of certain nets and other fishing gear in specific areas. The Order 

is made pursuant to Article 46 of Council Regulation (EC) No. 850/98 for the Conservation 

of Fishery resources through technical measures for the protection of juveniles of marine 

organisms. The Order applies to nets carried or used by Scottish fishing boats and relevant 

British fishing boats in certain specified areas. 

Part 2 of the Regulations updates the reference to Council Regulation (EU) No. 850/98 to 

ensure a functioning statue book after the UK withdraws from the EU. Part 3 of the 

Regulations replaces the EU-specific term “enforceable EU restriction” with “retained EU 

restriction” and inserts a definition of “retained EU restriction” into the Order. This ensures 

continuity in the law following EU exit. 
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3. The Shrimp Fishing Nets (Scotland) Order 2004

This Order regulates the carriage and use of any fishing nets within mesh size between 16 and 

31 millimetres, measured in accordance with Commission Regulation (EC) No. 129/2003 

laying down detailed rules for determining the mesh size and thickness of twine of fishing 

nets. The Order also implements Article 25 (on the use of veil nets and sorting grids in 

shrimp fisheries) of Council Regulation (EC) No. 850/98 for the conservation of fishery 

resources through technical measures for the protection of juveniles of marine organisms. 

Commission Regulation (EC) No. 129/2003 is no longer in force. It was repealed by 

Commission Regulation (EC) No. 517/2008. In Part 2 of the Regulations, the out of date 

reference to Commission Regulation (EC) No. 129/2003 is substituted with a reference to the 

current EU law concerning the determination of the mesh size and assessing the thickness of 

twine of fishing nets. This technical amendment allows the continuing operability of the law. 

4. The Sea Fishing (Prohibition on the Removal of Shark Fins) (Scotland) Order 2007

The objective of the Sea Fishing (Prohibition of the Removal of Shark Fins) (Scotland) Order 

2007 was to implement Council Regulation (EC) No. 1185/2003 for Scotland, the Scottish 

zone, and Scottish vessels wherever they may be. 

Council Regulation (EC) No. 1185/2003 prohibits the practice of ‘finning’, the removal of 

shark fins at sea, within all Union waters and for all Union vessels around the world.  The 

Council Regulation prohibits the removal of fins on board a vessel and the keeping on board, 

trans-shipping or landing of shark fins which have been removed from the body.    

The Regulations update the reference to Council Regulation (EC) No. 1185/2003 to ensure 

relevant amendments made to Council Regulation (EC) No. 1185/2003 are included for the 

purposes of the Order so that the continued prohibition of ‘finning’ is enforced on all Scottish 

vessels, wherever they may be in the world.  

5. The Sea Fishing (Transitional EU Technical Conservation Measures) (Scotland) Order

2010

This Order makes it an offence to contravene, or fail to comply with, measures for the 

protection of fish stocks and sets out the penalties for offences.  In addition the order provides 

powers for the imposition of penalties and the recovery of fines in relation to offences 

mentioned above as well as to seize catches and fishing gear.  Further, the order confers 

powers on British sea-fisheries Officers to board vessels, examine fishery products, fishing 

equipment and to examine related documents.  

In Part 2 of the Regulations, references to EU Regulations are updated. Out of date references 

to provisions of Council Regulation (EC) No. 2847/93 are replaced with equivalent 

provisions of Council Regulation (EC) No. 1224/2009. The technical conservation measures 

contained in Annex III of Council Regulation (EC) No. 43/2009 were incorporated into 

Council Regulation (EC) No. 850/98 by Council Regulation (EU) No. 227/2013 in order to 

ensure proper conservation of marine biological resources. References in the Order to Annex 

III of Council Regulation (EC) No. 43/2009 are replaced with equivalent provisions 

contained in Council Regulation (EC) No. 850/98. The Regulations also remove references to 
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EU instruments which are no longer in force. These amendments are made to ensure a 

functioning statue book.  

Reasons for and effect of the proposed change or changes on retained EU law 

The amendments remedy deficiencies arising from the withdrawal of the United Kingdom 

from the European Union by updating, replacing or removing EU references, including 

references to EU instruments, which will become redundant or will no longer be appropriate 

on or after exit day. 

These minor technical changes to legislation concerning technical conservation measures for 

sea fisheries correct legislative deficiencies arising as a result of the UK leaving the EU. They 

have been made to ensure that the legislation continues to operate effectively following EU 

exit on 29 March 2019. 

Statements required by European Union (Withdrawal) Act 2018 

Statement that in their opinion Scottish Ministers consider that the Regulations do no 

more than is appropriate 

The Cabinet Secretary for the Rural Economy, Mr Fergus Ewing, has made the following 

statement “In my view the Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) Regulations 

2019 do no more than is appropriate.  This is the case because amendments are not being 

made to introduce policy change.” 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

Regulations and that this is a reasonable course of action 

The Cabinet Secretary for the Rural Economy, Mr Ewing, has made the following statement 

“In my view there are good reasons for the provisions in this instrument, and I have 

concluded they are a reasonable course of action. We must ensure that the relevant technical 

conservation measures relating to sea fisheries legislation continue to operate after the UK 

leaves the EU, in order to protect Scotland’s fisheries status which is vital to our economy. 

Amendments are technical in nature to ensure legislative operability only.” 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

The Cabinet Secretary for the Rural Economy, Mr Fergus Ewing, has made the following 

statement “In my view the Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) Regulations 

2019 does not amend, repeal or revoke a provision or provisions in the Equality Act 2006 or 

the Equality Act 2010 or subordinate legislation made under those Acts.” 

Statement that Scottish Ministers have, in preparing the Regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

The Cabinet Secretary for the Rural Economy, Mr Fergus Ewing, has made the following 

statement “In my view the Fisheries (EU Exit) (Scotland) (Amendment) (No. 2) Regulations 
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2019 have had due regard to the need to eliminate discrimination, harassment, victimisation 

and any other conduct that is prohibited by or under the Equality Act 2010.” 

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the Regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Cabinet Secretary for the Rural Economy, Mr Fergus Ewing, has made the following 

statement “In my view the Fisheries (EU Exit) (Scotland) (Amendment) (No. 2)  Regulations 

2019 have had due regard to the need to the guiding principles on the environment and 

animal welfare as derived from the equivalent principles provided for in Articles 13 and 

191(2) in Titles II and XX respectively of the Treaty on the Functioning of the European 

Union.” 

Statement explaining the effect (if any) of the Regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

This heading is not applicable. 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed. 

Low - The amendments made by this instrument do not amount to a change in policy. 

Amendments are technical in nature to allow continuity of law.  

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

Negative procedure is considered appropriate as these minor and technical amendments to 

relevant technical conservation measures in sea fisheries legislation do no more than is 

necessary to ensure that the legislation continues to operate effectively following the UK’s 

exit from the EU and they do not impose any additional financial burdens on local authorities 

or businesses. The Regulations do not include provision which falls within paragraph 1(2) of 

schedule 7 to the European Union (Withdrawal) Act 2018. 

Further information 

Consultation 

This instrument does not amount to change in policy. There has been no formal public 

consultation regarding this instrument. 

Impact Assessments 

An Impact Assessment has not been prepared for this instrument because it relates to 

maintenance of existing regulatory standards and will not introduce any new policy. The 

amendments do not alter Scottish Government’s current environmental policies and priorities 
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and, therefore, do not have a significant impact on the environment. The impact on business, 

charities or voluntary bodies is expected to be minimal. 

Financial Effects 

The Cabinet Secretary for Rural Economy, Mr Fergus Ewing, confirms that no BRIA is 

necessary as the instrument has no financial effects on the Scottish Government, local 

government or on business 

Scottish Government 

Marine Scotland Directorate 

19 February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/71: Animal Health (EU Exit) (Scotland) (Amendment) Regulations
2019

Type of Instrument: Negative 

Coming into force: Part 1 and 2 on 28 March 2019, Part 3 on Exit Day. 

Laid Date: 25 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. This instrument will make minor and technical changes to ensure that domestic
legislation which implements EU animal health legislation continues to function
effectively in Scotland after the UK leaves the EU.

3. The Scottish Government states that this is essential to facilitate trade, ensure
effective disease prevention, eradication and control as well as the continued
protection of public health.

4. The instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Consideration by the Delegated Powers and Law Reform Committee 

5. The Delegated Powers and Law Reform Committee will consider this instrument
at its meeting on 12 March 2019. If it determines that it needs to draw the
attention of the Parliament to the instrument on any grounds within its
remit these issues will be promptly highlighted and circulated to members
before the Rural Economy and Connectivity’s Committee meeting on 13
March

Annex K
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Recommendation 
 
The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 
 
 

Clerking Team 
Rural Economy and Connectivity Committee 

       March 2019 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 71 

EXITING THE EUROPEAN UNION 

ANIMALS 

The Animal Health (EU Exit) (Scotland) (Amendment) 

Regulations 2019 

Made - - - - 21st February 2019 

Laid before the Scottish Parliament 25th February 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make these Regulations in exercise of the powers conferred by section 2(2) 

of the European Communities Act 1972(a), paragraph 1(1) and (3) of schedule 2 and paragraph 

21(b) of schedule 7 of the European Union (Withdrawal) Act 2018(b) and all other powers 

enabling them to do so. 

PART 1 

INTRODUCTION 

Citation, commencement and extent 

1.—(1) These Regulations may be cited as the Animal Health (EU Exit) (Scotland) 

(Amendment) Regulations 2019 and come into force— 

(a) as regards this Part and Part 2, on 28 March 2019,

(b) as regards Part 3, on exit day.

(2) These Regulations extend to Scotland only.

(a) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 
(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)).  Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by Part 1 of the schedule of the European Union 
(Amendment) Act 2008 (c.7) (“the 2008 Act”).  The functions conferred upon the Minister of the Crown under section 2(2), 
insofar as exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the 
1998 Act.  It is prospectively repealed by the European Union (Withdrawal) Act 2018 (c.16), section 1 from exit day (see
section 20 of that Act). 

(b) 2018 c.16. 
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PART 2 

AMENDMENT OF REFERENCES IN SECONDARY LEGISLATION 

The Foot-and-Mouth Disease (Scotland) Order 2006 

2. In article 2(1) (interpretation) of the Foot-and-Mouth Disease (Scotland) Order 2006(a)—

(a) in the definition of “the Directive”, insert at the end “, as last amended by Commission

Implementing Decision (EU) 2018/1099(b)”,

(b) in the definition of “health marked”, after “consumption” insert “, as last amended by

Commission Implementing Regulation (EU) 2018/981(c)”,

(c) in the definition of “identification marked”, after “origin” insert “, as last amended by

Commission Regulation (EU) 2017/1981(d)”,

(d) in the definition of “Regulation (EC) (No.) 1069/2009” insert at the end “, as last

amended by Council Regulation (EU) No 1385/2013(e)”,

(e) in the definition of “slaughterhouse”—

(i) in paragraph (a), insert at the end “, as last amended by Commission Implementing

Regulation (EU) 2018/1587(f)”,

(ii) in paragraph (b), for “) was” substitute “, as last amended by Commission

Regulation (EU) 2017/1981 was”.

The Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) Regulations 2006 

3. In regulation 2(1) (interpretation) of the Foot-and-Mouth Disease (Slaughter and Vaccination)

(Scotland) Regulations 2006(g)— 

(a) in the definition of “the Directive”, insert at the end “, as last amended by Commission

Implementing Decision (EU) 2018/1099”,

(b) in the definition of “health marked”, after “consumption” insert “, as last amended by

Commission Implementing Regulation (EU) 2018/981”,

(c) in the definition of “identification marked”, after “origin” insert “, as last amended by

Commission Regulation (EU) 2017/1981”,

(d) in the definition of “slaughterhouse”—

(i) in paragraph (a), insert at the end “, as last amended by Commission Implementing

Regulation (EU) 2018/1587”,

(ii) in paragraph (b), for “) was” substitute “, as last amended by Commission

Regulation (EU) 2017/1981 was”.

The Avian Influenza and Influenza of Avian Origin in Mammals (Scotland) Order 2006 

4.—(1) The Avian Influenza and Influenza of Avian Origin in Mammals (Scotland) Order 

2006(h) is amended as follows. 

(a) S.S.I. 2006/44, relevant amending instruments are S.S.I. 2007/455,  S.S.I. 2011/171, S.S.I. 2012/321, S.S.I. 2013/173, S.S.I.
2013/307 and S.S.I. 2018/391.  The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 

(b) OJ L 197, 3.8.2018, p.11. 
(c) OJ L 176, 12.7.2018, p.11. 
(d) OJ L 285, 1.11.2017, p.10. 
(e) OJ L 354, 28.12.2013, p.86, corrected by Corrigendum to Council Regulation (EU) No 1385/2013 (OJ L 122, 17.5.2018, 

p.35). 
(f) OJ L 264, 23.10.2018, p.20. 
(g) S.S.I. 2006/45, relevant amending instruments are S.S.I. 2011/171, S.S.I. 2012/321, S.S.I. 2013/173, S.S.I. 2013/307 and 

S.S.I. 2018/391.  The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 
(h) S.S.I. 2006/336, relevant amending instruments are S.S.I. 2008/129,  S.S.I. 2008/395, S.S.I. 2013/173 and S.S.I. 2018/391. 

The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 
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(2) In article 2 (interpretation)—

(a) omit the definition of “competent authority”,

(b) omit the definition of “the Directive”,

(c) in the definition of “hatchery”, for the words from “has the same” to the end substitute

“means an establishment for incubating eggs, hatching and supplying chicks”,

(d) in the definition of “packing centre”, insert at the end “, as last amended by Commission

Delegated Regulation (EU) 2017/2168(a)”.

(3) In paragraph 17(j) of schedule 4 (measures in a protection zone), for the words from “in

accordance with” to “foodstuffs” substitute “as referred to in Chapter II of Section X of Annex III 

to Regulation (EC) No 853/2004 of the European Parliament and of the Council laying down 

specific hygiene rules for food of animal origin(b)”. 

The Avian Influenza (Slaughter and Vaccination) (Scotland) Regulations 2006 

5. In regulation 2(1) (interpretation) of the Avian Influenza (Slaughter and Vaccination)

(Scotland) Regulations 2006(c)— 

(a) omit the definition of “competent authority”,

(b) in the definition of “hatchery”, for the words from “has the same” to the end substitute

“means an establishment for incubating eggs, hatching and supplying chicks”,

(c) in the definition of “packing centre”, insert at the end “, as last amended by Commission

Delegated Regulation (EU) 2017/2168”,

(d) in the definition of “slaughterhouse”, in sub-paragraph (a), for “Commission Regulation

(EU) 2018/455” substitute “Commission Implementing Regulation (EU) 2018/1587”.

The Avian Influenza (H5N1 in Wild Birds) (Scotland) Order 2007 

6. In article 2 (interpretation) of the Avian Influenza (H5N1 in Wild Birds) (Scotland) Order

2007(d), in the definition of “Regulation (EC) No. 853/2004”, for “853” substitute “853/2004”. 

The Avian Influenza (H5N1 in Poultry) (Scotland) Order 2007 

7.—(1) The Avian Influenza (H5N1 in Poultry) (Scotland) Order 2007(e) is amended as follows. 

(2) In article 2 (interpretation)—

(a) omit the definition of “the Commission Decision”,

(b) in the definition of “competent authority”, for the words from “in a” to the end substitute

“which, immediately before Commission Decision 2006/415 concerning certain

protection measures in relation to highly pathogenic avian influenza of the subtype H5N1

in poultry in the Community and repealing Decision 2006/135/EC ceased to have effect,

was responsible for compliance with obligations provided for in that Decision(f)”,

(a) OJ L 306, 22.11.2017, p.6. 
(b) OJ L 139, 30.4.2004, p.55. 
(c) S.S.I. 2006/337, relevant amending instruments are S.S.I. 2008/129, S.S.I. 2008/395, S.S.I. 2013/173 and S.S.I. 2018/391. 

The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 
(d) S.S.I. 2007/61, relevant amending instruments are S.S.I 2011/171, S.S.I. 2013/307 and S.S.I. 2018/391.  The amendments 

made by S.S.I. 2018/391 comes into force on 28 February 2019. 
(e) S.S.I. 2007/62, relevant amending instruments are S.S.I. 2011/171, S.S.I. 2013/173, S.S.I. 2013/307 and S.S.I. 2018/391. 

The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 
(f) OJ L 164, 16.6.2006, p.51 (“the Decision”).  The Decision was last amended by Commission Implementing Decision (EU) 

2017/2410 of 20 December 2017 amending Decisions 2006/415/EC and 2007/25/EC and Implementing Decision 
2013/657/EU concerning certain protection measures in relation to highly pathogenic avian influenza (OJ L 342, 
21.12.2017, p. 13) which in particular amended Article 12 of the Decision to provide that the Decision was to apply until 
31 December 2018. 
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(c) after the definition of “protection zone” insert—

““Regulation (EC) No. 853/2004” means Regulation (EC) No 853/2004 of the European

Parliament and of the Council of 29 April 2004 laying down specific hygiene rules for food

of animal origin”.

(3) Omit article 5 (areas A and B).

(4) In article 11(2)(b)(i) (restrictions on the movement of wild game bird products) omit the

words from “of the European Parliament” to the end. 

The Cattle Identification (Scotland) Regulations 2007 

8. In schedule 3 (cattle passports etc), Part 2 (movement and cattle passports), paragraph 18(1)

(export to third countries) of the Cattle Identification (Scotland) Regulations 2007(a) omit “In 

accordance with Article 6(5) of Regulation (EC) No 1760/2000,”. 

The Products of Animal Origin (Disease Control) (Scotland) Order 2008 

9.—(1) The Products of Animal Origin (Disease Control) (Scotland) Order 2008(b) is amended 

as follows. 

(2) In article 2 (interpretation), after the definition of “premises” insert—

““Regulation No. 853/2004” means Regulation (EC) No 853/2004 of the European 

Parliament and of the Council of 29 April 2004 laying down specific hygiene rules for 

food of animal origin”. 

(3) In schedule 3 (special identification mark).

(a) in paragraph (1)(a) (identification mark on restricted meat from animals) omit the words

from “of the European Parliament” in the first place they occur to the end,

(b) in paragraph (3) (identification mark on restricted meat from poultry)—

(i) omit sub-paragraph (a),

(ii) omit the “or” before sub-paragraph (b).

The Sheep and Goats (Records, Identification and Movement) (Scotland) Order 2009 

10. In article 2(1) (interpretation) of the Sheep and Goats (Records, Identification and

Movement) (Scotland) Order 2009(c), in the definition of “slaughterhouse”, insert at the end “, as 

last amended by Commission Implementing Regulation (EU) 2018/981”. 

The Sheep Scab (Scotland) Order 2010 

11. In article 2(1) (interpretation) of the Sheep Scab (Scotland) Order 2010(d), in the definition

of “treatment”, for “2009” substitute “2013(e)”. 

The Trade in Animals and Related Products (Scotland) Regulations 2012 

12.—(1) The Trade in Animals and Related Products (Scotland) Regulations 2012(f) are 

amended as follows. 

(a) S.S.I. 2007/174. 
(b) S.S.I. 2008/158, relevantly amended by S.S.I. 2009/174. 
(c) S.S.I. 2009/414, amended by S.S.I. 2018/391.  The amendments made by S.S.I. 2018/391 come into force on 28 February 

2019. 
(d) S.S.I. 2010/419, relevantly amended by  S.S.I. 2013/173. 
(e) S.I. 2013/2033, to which there are amendments not relevant to this regulation. 
(f) S.S.I. 2012/177, relevant amending instruments are S.S.I. 2018/391 and S.S.I. 2019/5.  The amendments made by S.S.I.

2018/391 come into force on 28 February 2019 and the amendments made by S.S.I. 2019/5 come into force on 7 March 
2019. 
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(2) In regulation 2(1) (interpretation)—

(a) in the definition of “Commission Decision 2007/275/EC” omit “, as last amended by

Commission Implementing Decision (EU) 2016/1196”,

(b) in the definition of “Council Directive 64/432/EEC” omit “, as last amended by

Commission Implementing Decision (EU) 2015/819”,

(c) in the definition of “Council Directive 91/68/EEC” omit “, as last amended by

Commission Implementing Decision (EU) 2016/2002”,

(d) in the definition of “Council Directive 91/496/EEC”, insert at the end “, as last amended

by Regulation EU 2017/625(a)”,

(e) in the definition of “Council Directive 92/65/EEC” omit “, as last amended by

Commission Implementing Decision (EU) 2017/2174”,

(f) in the definition of “Council Directive 97/78/EC”, insert at the end “, as last amended by

Council Directive 2013/20/EU(b)”,

(g) in the definition of “Regulation (EC) No 1069/2009” omit “, as last amended by Council

Regulation (EU) No 1385/2013”.

(3) In regulation 24 (admission of products into warehouses) omit “, Section 2”.

(4) In regulation 30(2) (consignments from another member State constituting a risk to health),

after “completion of the internal market” insert “, as last amended by Regulation EU 

2017/625(c)”. 

(5) In paragraph 3 (poultry health scheme) in Part 1 (additional requirements for trade between

member States) of schedule 2 (additional requirements in specific cases) omit “, as last relevantly 

amended by Commission Implementing Decision 2011/879/EU(d)”. 

The Animal By-Products (Enforcement) (Scotland) Regulations 2013 

13. In regulation 2(1) (interpretation) of the Animal By-Products (Enforcement) (Scotland)

Regulations 2013(e), in the definition of “EU Control Regulation”, insert at the end “, as last 

amended by Council Regulation (EU) No 1385/2013”. 

PART 3 

AMENDMENT OF SECONDARY LEGISLATION RELATING TO 

WITHDRAWAL FROM THE EUROPEAN UNION 

The Foot-and-Mouth Disease (Scotland) Order 2006 

14.—(1) The Foot-and-Mouth Disease (Scotland) Order 2006(f) is amended as follows. 

(2) In article 2(1) (interpretation), in the definition of “border inspection post”, for the words

from “place specified” to the end substitute “border inspection post that has been published from 

time to time in a list in accordance with Article 3 of Commission Decision 2009/821/EC drawing 

up a list of approved border inspection posts by the Scottish Ministers”. 

(3) In article 19(3) (measures applicable in respect of a supplementary movement control

zone)— 

(a) for “paragraph 2.1” substitute “points 2.1.1 to 2.1.7”,

(a) OJ L 95, 07.04.2017, p.1. 
(b) OJ L 158, 10.6.2013, p.234. 
(c) OJ L 95, 07.04.2017, p.1. 
(d) OJ L 343, 23.12.2011, p.105. 
(e) S.S.I. 2013/307. 
(f) S.S.I. 2006/44, relevant amending instruments are S.S.I. 2007/455, S.S.I. 2011/171, S.S.I. 2012/321, S.S.I. 2013/173, S.S.I.

2013/307 and  S.S.I. 2018/391.  The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 
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(b) after “Directive” insert “, reading point 2.1.4 as if for the words from “Decisions” to the

end there were substituted “Commission Implementing Regulation (EU) 2015/262”.

(4) In article 31 (declaration of protection zones and surveillance zones on confirmation of the

disease in England or Wales), for paragraph (6) substitute— 

“(6) In this article, “border inspection post” means one that has been published from time 

to time in a list in accordance with Article 3 of Commission Decision 2009/821/EC drawing 

up a list of approved border inspection posts— 

(a) in relation to England, by the Secretary of State,

(b) in relation to Wales, by the Welsh Ministers.”.

(5) In article 33(4) (measures applicable in respect of protection zones and surveillance zones),

insert at the end— 

“, reading that paragraph as if— 

(a) in point 2.2.2, the words “established in accordance with Article 21” were omitted,

(b) in point 2.2.4, the reference to “Articles 4 and 10” of the Directive was a reference

to provision in this Order implementing those Articles”.

(6) In each of paragraphs 11(3) (movement of non-susceptible animals from or to premises

keeping susceptible animals in a protection zone) and 12(3) (movement of animals into or out of a 

protection zone) of Part 2 (measures applicable only in a protection zone) of schedule 4 (measures 

applicable in protection zones and surveillance zones), insert at the end— 

“, reading that paragraph as if— 

(a) in point 2.2.2, the words “established in accordance with Article 21” were omitted,

(b) in point 2.2.4, the reference to “Articles 4 and 10” of the Directive was a reference

to provision in this Order implementing those Articles”.

(7) In paragraph 7 (movement of semen, ova and embryos out of a wild animal infected zone) of

schedule 7 (measures applicable in a wild animal infected zone), for the word “another” substitute 

“a”. 

(8) In schedule 8 (horses)—

(a) in paragraph 1 (movement of horses)—

(i) for the words “any other” in the second place they occur substitute “a”,

(ii) for the words from “provided for in Annex III” to “countries of equidae” substitute

“published by the Scottish Ministers from time to time”.

(b) in paragraph 4 (granting a licence), insert at the end—

“, reading that Annex as if—

(a) in paragraph 1—

(i) the reference to “Article 10” of the Directive was a reference to provision in

this Order implementing that Article,

(ii) for the words “Member States”, in the first place where they occur to “to

other”, there were substituted “equidae are not to be dispatched to”,

(iii) for the words from “the identification” to “or 2000/68/EC” there were

substituted “an identification document in accordance with Commission

Implementing Regulation (EU) 2015/262”,

(iv) for the words from “provided for” in the second place they occur to the end

there were substituted “published by the Scottish Ministers from time to

time”,

(b) in paragraph 2.1—

(i) the reference to “the competent authorities apply a complete stand-still as

provided for in Article 7(3)” of the Directive was a reference to the Scottish
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Ministers declaring a supplementary movement control zone under article 18 

of this Order, 

(ii) the reference to “Articles 4 and 10” of the Directive was as a reference to

provision in this Order implementing those Articles,

(c) in point 2.1.4, as if for the words from “Decisions” to the end there were

substituted “Commission Implementing Regulation (EU) 2015/262”,

(e) in point 2.2.2, the words “established in accordance with Article 21” were omitted,

(f) in point 2.2.4, the reference to “Articles 4 and 10” of the Directive was as a

reference to provision in this Order implementing those Articles”.

The Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) Regulations 2006 

15.—(1) The Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) Regulations 

2006(a) are amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) for the definition of “emergency vaccination” substitute—

““emergency vaccination” means vaccination undertaken as part of a programme of

vaccination introduced by the Scottish Ministers, following consideration of any criteria

considered by the Scottish Ministers to be relevant, when at least one of the following

conditions applies:

(a) outbreaks of foot-and-mouth disease have been confirmed and threaten to become

widespread in Scotland;

(b) Scotland is at risk due to the geographical situation of, or the prevailing

meteorological conditions in relation to, reported outbreaks of foot-and-mouth

disease outside Scotland;

(c) Scotland is at risk due to epidemiologically relevant contacts between holdings on

its territory and holdings keeping animals of susceptible species outside Scotland

where there are outbreaks of foot-and-mouth disease;”,

(b) after the definition of “health marked”, insert—

““holding” means any agricultural or other premises, including circuses, where animals of

susceptible species are being bred or kept on a permanent or temporary basis;”.

(3) In regulation 10(1)(b) (exemption from slaughter for certain susceptible animals), for head

(ii) substitute—

“(ii) is approved by the Scottish Ministers in relation to those animals in 

accordance with the Trade in Animals and Related Products (Scotland) 

Regulations 2012(b);”. 

(4) In regulation 12(1)(c) (factors informing a decision to permit suppressive vaccination or

protective vaccination), insert at the end “, with the reference to “Member States” in paragraph 3.1 

in Annex X being read as a reference to the Scottish Ministers”. 

(5) In regulation 31(intra-Community trade of vaccinated animals) for “intra-Community trade”

substitute “trade with a member State, Norway, Iceland or Liechtenstein”. 

(6) In regulation 39(b) (powers of inspectors), for the words from “(powers of” to the end

substitute “(powers of inspectors relating to retained EU law)”(c). 

(a) S.S.I. 2006/45, amended by S.S.I. 2011/171, S.I. 2011/1043, S.S.I. 2012/321, S.S.I. 2013/173, S.S.I. 2013/307, S.S.I.
2018/391.  The amendments made by S.S.I. 2018/391 come into force on 28 February 2019. 

(b) S.S.I. 2012/177, amended by S.S.I. 2012/198, S.S.I. 2012/199, S.S.I. 2014/3158, S.S.I. 2015/100, S.S.I. 2015/401, S.S.I.
2018/391 and S.S.I. 2019/5.  The amendments made by S.S.I. 2018/391 come into force on 28 February 2019 and the 
amendments made by S.S.I. 2019/5 come into force on 7 March 2019. 

(c) Section 64A of the Animal Health Act 1981 (c.22) is prospectively amended by the Farriers and Animal Health 
(Amendment) (EU Exit) Regulations 2019 (S.I. 2019/XX).
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The Avian Influenza and Influenza of Avian Origin in Mammals (Scotland) Order 2006 

16.—(1) The Avian Influenza and Influenza of Avian Origin in Mammals (Scotland) Order 

2006(a) is amended as follows. 

(2) In article 30 (restrictions on trade in things from areas where measures have been

disapplied), for “intra-Community or international trade” substitute “export outside the United 

Kingdom”. 

(3) In article 61(3) (treatment, labelling and movement of meat from poultry from a protection

zone), in each of paragraphs (a), (c) and (d) for “intra-Community or international trade” 

substitute “export outside the United Kingdom”. 

The Avian Influenza (Slaughter and Vaccination) (Scotland) Regulations 2006 

17.—(1) The Avian Influenza (Slaughter and Vaccination) (Scotland) Regulations 2006(b) are 

amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) for the definition of “emergency vaccination” substitute—

““emergency vaccination plan” has the same meaning as it has in Article 53 of the

Directive, reading that Article as if—

(a) in paragraph 1—

(i) for “A Member state” there were substituted “The Scottish Ministers”,

(ii) for “the Member State” there were substituted “Scotland”,

(iii) the words from “concerned” to the end were omitted,

(b) in paragraph 2, in the first subparagraph—

(i) for “a Member State intends” there were substituted “the Scottish Ministers

intend”,

(ii) for the words from “it shall submit” to the end there were substituted “the

Scottish Ministers must publish an emergency vaccination plan”,

(c) paragraph 3 were omitted.”,

(b) for the definition of “preventive vaccination” substitute—

““preventive vaccination plan” has the same meaning as it has in Article 56 of the

Directive, reading that Article as if—

(a) in paragraph 1, for “Member States” there were substituted “The Scottish

Ministers”,

(b) in paragraph 2, in the first subparagraph—

(i) for “a Member State intends” there were substituted “the Scottish Ministers

intend”,

(ii) for the words from “it shall submit” to the end there were substituted “the

Scottish Ministers must publish a preventive vaccination plan”,

(c) paragraph 3 were omitted.”.

(3) In regulation 7(3)(c)(ii) (measures on special category premises – highly pathogenic avian

influenza), for “another” substitute “a”. 

(4) In regulation 8(3)(c)(ii) (measures on special category premises – low pathogenic avian

influenza), for “another” substitute “a”. 

(5) In regulation 13(2)(b) (decision to require preventive vaccination), for “has been submitted”

to the end substitute “published by Scottish Ministers”. 

(a) S.S.I. 2006/336. 
(b) S.S.I. 2006/337, amended by S.S.I. 2008/129, S.S.I. 2008/395, S.I. 2011/1043, S.S.I. 2013/173, ,S.S.I. 2018/391.  The 

amendments made by S.S.I. 2018/391 come into force on 28 February 2019.
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(6) In regulation 16 (emergency vaccination without an approved plan)—

(a) in the heading, for “an approved plan” substitute “a published emergency vaccination

plan”,

(b) in paragraph (1), in the text before sub-paragraph (a) for the words from “approved” to

the end substitute “published by the Scottish Ministers”,

(c) in paragraph (4)—

(i) for “approval” substitute “publication”,

(ii) omit “in accordance with Article 54 of the Directive”.

(7) In regulation 24(1)(b) (powers of inspectors), for the words from “(powers of” to the end

substitute “ (powers of inspectors relating to retained EU law)”. 

The Avian Influenza (H5N1 in Wild Birds) (Scotland) Order 2007 

18. In schedule 1 (measures applicable in respect of a wild bird control area), Part 3 (movement

of controlled meat), paragraph 10 (national mark) of the Avian Influenza (H5N1 in Wild Birds) 

(Scotland) Order 2007(a), in footnote (b) to the form after sub-paragraph (2)(c) , for “point 7” 

substitute “point 6”. 

The Avian Influenza (H5N1 in Poultry) (Scotland) Order 2007 

19.—(1) The Avian Influenza (H5N1 in Poultry) (Scotland) Order 2007(b) is amended as 

follows. 

(2) In article 2 (interpretation)—

(a) in the definition of “approved body”, for the words from “in accordance” to the end

substitute “by the Scottish Ministers”,

(b) in the definition of “competent authority”, after “in” insert “the United Kingdom,”,

(c) after the definition of “temporary movement restriction zone” insert—

““third country” means any country that is neither the United Kingdom nor a member

State;”. 

(3) In article 9 (restrictions on the movement of poultry and other captive birds)—

(a) in paragraph (1), for “other” in the second place it appears substitute “a”,

(b) in paragraph (3)(c), for “another” substitute “a”.

(4) In article 10 (restrictions on the movement of hatching eggs)—

(a) in paragraph (1), for “other” substitute “a”,

(b) in paragraph (3), in each of sub-paragraphs (c) and (e) for “another” substitute “a”.

(5) In article 11(1) (restrictions on the movement of wild game bird products), for “other”

substitute “a”. 

(6) In article 14(1)(d) (restrictions on the movement of bird by-products) for “another” substitute

“a”. 

(7) In the schedule, in paragraph 2 (the mark for fresh meat and meat products), in footnote (b)

to the form, for “point 7” substitute “point 6”. 

The Tuberculosis (Scotland) Order 2007 

20.—(1) The Tuberculosis (Scotland) Order 2007(c) is amended as follows. 

(a) S.S.I. 2007/61, to which there are amendments not relevant to this regulation. 
(b) S.S.I. 2007/62, amended by S.S.I. 2011/171, S.S.I. 2012/179, S.S.I. 2013/173, 2013/307 and S.S.I. 2018/391.  The 

amendments made by S.S.I. 2018/391 come into force on 28 February 2019.
(c) S.S.I. 2007/147,  amended by S.S.I. 2009/445, S.S.I. 2013/173, S.S.I. 2014/71 and S.S.I. 2018/333.
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(2) In article 2(1)(interpretation)—

(a) in the definition of “high incidence area” for the words from “required to be” to the end

substitute “subject to routine tuberculin testing at intervals of no more than 2 years”,

(b) in the definition of “low incidence area”, for the words from “required to be” to the end

substitute “subject to routine tuberculin testing on a 3 or 4 yearly basis”.

(3) In article 11A (restriction on movement etc. on positive or inconclusive test results)—

(a) in paragraph (2)(d) for “of the loss of tuberculosis-free status of the herd” substitute “that

the herd is subject to a movement restriction under this article as no longer considered to

be free from tuberculosis (by reason of the circumstances described in paragraph (1))”,

(b) in paragraph (5) omit the definition “loss of tuberculosis-free status”.

The Cattle Identification (Scotland) Regulations 2007 

21.—(1) The Cattle Identification (Scotland) Regulations 2007(a) are amended as follows. 

(2) In regulation 2(1) (interpretation), in the definition of “cattle passport”, for sub-paragraph (a)

substitute— 

“(a) a cattle passport issued in Scotland under regulation 7 and schedule 3 of these 

Regulations or the equivalent measures in England or Wales;”, 

(3) In regulation 10(2)(j) (powers of inspectors)—

(a) omit head (i),

(b) omit “or” before head (ii),

(c) in head (ii) omit “other”.

(4) In schedule 1 (ear tags)—

(a) in paragraph 5(4) (replacement ear tags)—

(i) after “Regulation (EC) No. 820/1997” insert “, Regulation (EC) No 1760/2000 of the

European Parliament and of the Council establishing a system for the identification

and registration of bovine animals and regarding the labelling of beef and beef

products and repealing Council Regulation (EC) No 820/1997(b) as it has effect in

EU law,”,

(ii) for “another” substitute “a”,

(b) omit paragraph 8 (intra-Community trade),

(c) in paragraph 11 (alteration of ear tags)—

(i) after “Regulation (EC) No. 820/1997” insert “, Regulation (EC) No 1760/2000 of the

European Parliament and of the Council establishing a system for the identification

and registration of bovine animals and regarding the labelling of beef and beef

products and repealing Council Regulation (EC) No 820/1997 as it has effect in EU

law,”,

(ii) for “another” substitute “a”.

(5) In paragraph 1(1)(b) (notification of birth etc.) of schedule 2 (notification), for “another”

substitute “a”. 

(6) In schedule 3 (cattle passports etc.)—

(a) in paragraph 2 (applications for cattle passports for animals from other member States

etc.) in Part 1 (general)—

(i) in the heading omit “other”,

(a) S.S.I. 2007/174, amended by S.S.I. 2007/312, S.S.I. 2011/412, S.I. 2011/1043, S.S.I. 2017/133 and S.S.I. 2018/391.  The 
amendments made by S.S.I. 2018/391 come into force on 28 February 2019.

(b) OJ L 204, 11.8.2000, p.1, last amended by Regulation (EU) No 653/2014 of the European Parliament and the Council (OJ L 
189, 27.06.2014, p.33).
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(ii) in sub-paragraph (1)(b)—

(aa) after “Regulation (EC) No. 820/1997” insert “, Regulation (EC) No

1760/2000 of the European Parliament and of the Council establishing a 

system for the identification and registration of bovine animals and regarding 

the labelling of beef and beef products and repealing Council Regulation (EC) 

No 820/1997 as it has effect in EU law,”, 

(bb) for “another” substitute “a”. 

(b) in paragraph 17(1)(a) (animals from outside Great Britain) in Part 2 (movement and cattle

passports etc.)—

(i) after “Regulation (EC) No. 820/1997” insert “, Regulation (EC) No 1760/2000 of the

European Parliament and of the Council establishing a system for the identification

and registration of bovine animals and regarding the labelling of beef and beef

products and repealing Council Regulation (EC) No 820/1997 as it has effect in EU

law,”,

(ii) for “another” substitute “a”.

(c) in paragraph 19(1)(b) (markets) in Part 2—

(i) after “Regulation (EC) No. 820/1997” insert “, Regulation (EC) No 1760/2000 of the

European Parliament and of the Council establishing a system for the identification

and registration of bovine animals and regarding the labelling of beef and beef

products and repealing Council Regulation (EC) No 820/1997 as it has effect in EU

law,”,

(ii) for “another” substitute “a”.

The Bovine Semen (Scotland) Regulations 2007 

22.—(1) The Bovine Semen (Scotland) Regulations 2007(a) are amended as follows. 

(2) In the Regulations—

(a) for “an EC” in each place it occurs substitute “a licensed”,

(b) other than in each place it occurs in the definition of “Council Regulation 1760/2000”, for

“EC” in each place it occurs substitute “licensed”.

(3) In regulation 2(1) (interpretation)—

(a) after the definition of “centre veterinarian” insert—

““a certificate” means an animal health certificate published by the Scottish Ministers

from time to time; 

“collection” means a quantity of semen taken from a donor at any time; 

“consignment” means a quantity of semen covered by a single certificate;”, 

(b) omit the definitions of “EC collection centre”, “EC quarantine centre” and “EC storage

centre”,

(c) after the definition of “inspector” insert—

““licensed collection centre” has the meaning given in regulation 4(b)(i);

“licensed quarantine centre” has the meaning given in regulation 4(a); 

“licensed storage centre” has the meaning given in regulation 4(c)(i);”, 

(d) after the definition of “processing” insert—

““semen” means the prepared or diluted ejaculate of a domestic animal of the bovine

species;”. 

(a) S.S.I. 2007/330, amended by S.S.I. 2013/151. 
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(4) In regulation 3 (exceptions)—

(a) in paragraph (2), in the text after sub-paragraph (c), for “intra-Community trade”

substitute “trade with a member State”,

(b) omit paragraph (4).

(5) In regulation 4 (licensing of bovine semen centres)—

(a) in paragraph (a), for “(an “EC quarantine centre”)” substitute “(a “licensed quarantine

centre”)”,

(b) in paragraph (b)—

(i) in sub-paragraph (i), for “(an “EC collection centre”)” substitute “(a “licensed

collection centre”)”,

(ii) in sub-paragraphs (i) and (ii), for “intra-Community trade” substitute “trade with a

member State”,

(c) in paragraph (c)—

(i) in sub-paragraph (i) for “(an “EC storage centre”)” substitute “(a “licensed storage

centre”)”,

(ii) in sub-paragraphs (i) and (ii), for “intra-Community trade” substitute “trade with a

member State”.

(6) In regulation 22 (entry of bovine animals to EC quarantine centres, EC collection centres,

domestic collection centres or to unlicensed premises)— 

(a) in paragraph (2), after “in accordance with” insert “the text before paragraph 1, paragraph

1 and paragraph 2 of Annex A.1 and the text before paragraph 1, paragraph 1 and

paragraph 2 of Annex A.2 to”,

(b) after paragraph (7) insert—

“(8) For the purposes of paragraph (2)—

(a) the text before paragraph 1, paragraph 1 and paragraph 2 of Annex A.1 to

Directive 64/432/EEC are to be read as if—

(i) the references to “competent authority” and “competent authority of a

Member State” include—

(aa) in relation to Scotland, the Scottish Ministers,

(bb) in relation to another part of the United Kingdom, the authority which,

immediately before exit day, was responsible for the United Kingdom’s 

compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom, 

(ii) the reference to “on its own territory” includes territory in the United

Kingdom,

(iii) the reference to “in a Member State” were omitted,

(iv) the references to “the Member State or part of the Member State” and “the

Member State or a part thereof” include the United Kingdom or part of the

United Kingdom,

(b) the text before paragraph 1, paragraph 1 and paragraph 2 of Annex A.2 to

Directive 64/432/EEC are to be read as if—

(i) the references to “competent authority” and “competent authority of a

Member State” include—

(aa) in relation to Scotland, the Scottish Ministers,

(bb) in relation to another part of the United Kingdom, the authority which,

immediately before exit day, was responsible for the United Kingdom’s 

compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom, 
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(ii) the reference to “the Member State or part of the Member state” includes the

United Kingdom or part of the United Kingdom,

(iii) the references to “Member States, or regions of Member States” and “that

Member State or region” include the United Kingdom or region of the United

Kingdom.”.

(7) In regulation 23 (movement of bovine animals)—

(a) in paragraph (2)—

(i) for “another” substitute “a”,

(ii) after “in accordance with” insert “Article 5 of”,

(b) after paragraph (2) insert—

“(3) For the purposes of paragraph (2), Article 5 of Directive 64/432/EEC is to be read as

if— 

(a) the references to “health certificate” or “certification” are to “a certificate” as

defined in these Regulations,

(b) the reference to “the competent authority” is to the Scottish Ministers,

(c) references to “conforming to either model 1 or 2 set out in Annex F as

appropriate”, “according to either model 1 or 2 in Annex F as appropriate with

Sections A and B” and “according to either model 1 or 2 in Annex F as

appropriate” were omitted,

(d) paragraph 4 were omitted.”.

(8) In regulation 29(c) (power of Scottish Ministers to grant exemptions) for “in another

member State or in a third country” substitute “outside the United Kingdom”. 

(9) In regulation 30 (intra-Community trade in semen)—

(a) for the heading substitute “Trade in semen to a member State”,

(b) in paragraph (1)—

(i) in the text before sub-paragraph (a), for “for intra-Community trade” substitute “to a

member State”,

(ii) in sub-paragraph (b), for “another member State or imported from a third country in

accordance with the Directive” substitute “outside the United Kingdom”,

(c) for paragraph (2) substitute—

“(2) Any person who supplies semen to a member State must ensure that it is

accompanied by a certificate.”. 

(10) In regulation 38(1) (notice concerning illegal consignments), for “another” substitute “a”.

(11) In schedule 2 (duties of the centre veterinarian in EC quarantine centres)—

(a) in paragraph 1—

(i) in sub-paragraph (1)(a) after “in accordance with” insert “sections A and B of

Chapter 1 of Annex D to”,

(ii) after sub-paragraph (2) insert—

“(3) For the purposes of sub-paragraph (1)(a), Section A(iii) of Chapter 1 of Annex D to 

Directive 64/432/EEC is to be read as if the reference to “Member State or region” includes 

the United Kingdom or region of the United Kingdom. 

(4) For the purposes of sub-paragraph (1)(b), Annex D (Chapter II) to

Directive 64/432/EEC is to be read as if the references to “The State institutes, national 

reference laboratories or official institutes designated in accordance with Article 6a” 

include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United
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Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom.”, 

(b) at the end of paragraph 2 insert—

“(5) For the purposes of sub-paragraph (1)(a), Annex B to Directive 64/432/EEC is to be

read as if— 

(a) the reference to “Officially tuberculosis-free herd status may be suspended”

includes the herd no longer being considered to be free from tuberculosis under the

Tuberculosis (Scotland) Order 2007(a) (or legislation having equivalent effect in

another part of the United Kingdom),

(b) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(c) the reference to “Community legislation” includes these Regulations and

legislation having equivalent effect in another part of the United Kingdom,

(d) the reference to “in a region, Member States” includes—

(i) in Scotland, the Scottish Ministers,

(ii) in another part of the United Kingdom, the authority which, immediately

before exit day, was responsible for the United Kingdom’s compliance with

obligations under Directive 64/432/EEC in respect of that part of the United

Kingdom,

(e) the reference to “The State institutes, national reference laboratories or official

institutes designated in accordance with Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under the Directive in respect

of that part of the United Kingdom,

(f) the reference to “in their respective Member States” includes in respective parts of

the United Kingdom.

(6) For the purposes of sub-paragraph (1)(b), Annex C to Directive 64/432/EEC is to be

read as if— 

(a) the references to “each Member State” and “the Member State” include the United

Kingdom,

(b) the references to “certification” include a “certificate” as defined in these

Regulations or an equivalent certificate published by an authority which,

immediately before exit day, was responsible for the United Kingdom’s

compliance with obligations under Directive 64/432/EEC in respect of another part

of the United Kingdom,

(c) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(d) the reference to “officially brucellosis-free or brucellosis-free bovine herds”

includes bovine herds which do not include bovine animals subject to measures

imposed by a veterinary inspector under the Brucellosis (Scotland) Order 2009(b)

(or legislation having equivalent effect in another part of the United Kingdom),

(e) the reference to “National reference laboratories designated in accordance with

Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(a) S.S.I. 2007/147, amended by S.S.I. 2009/445, S.S.I. 2013/173, S.S.I. 2014/71 and S.S.I. 2018/333. 
(b) S.S.I. 2009/232, amended by S.S.I. 2014/63 and  S.S.I. 2014/72. 
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(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom.

(7) For the purposes of sub-paragraph (1)(c), Annex D (Chapter II) to

Directive 64/432/EEC is to be read as if the references to “The State institutes, national 

reference laboratories or official institutes designated in accordance with Article 6a” 

include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”,

(c) at the end of paragraph 3 insert—

“(3) For the purposes of sub-paragraph (1)(a), Annex C to Directive 64/432/EEC is to be

read as if— 

(a) the references to “each Member State” and “the Member State” include the United

Kingdom,

(b) the references to “certification” include a “certificate” as defined in these

Regulations or an equivalent certificate published by an authority which,

immediately before exit day, was responsible for the United Kingdom’s

compliance with obligations under Directive 64/432/EEC in respect of another part

of the United Kingdom,

(c) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(d) the reference to “officially brucellosis-free or brucellosis-free bovine herds”

includes bovine herds which do not include bovine animals subject to measures

imposed by a veterinary inspector under the Brucellosis (Scotland) Order 2009 (or

legislation having equivalent effect in another part of the United Kingdom),

(e) the reference to “National reference laboratories designated in accordance with

Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom.”.

(12) In schedule 3 (duties of the centre veterinarian in EC collection centres)—

(a) in paragraph 1 of Part 1 (records of enzootic bovine leukosis and marking of semen

doses)—

(i) in sub-paragraph (1)(a) after “in accordance with” insert “sections A and B of

Chapter 1 of Annex D to”,

(ii) after sub-paragraph (2) insert—

“(3) For the purposes of sub-paragraph (1)(a), Section A(iii) of Chapter 1 of Annex D to 

Directive 64/432/EEC is to be read as if the reference to “Member State or region” includes 

the United Kingdom or region of the United Kingdom. 

(4) For the purposes of sub-paragraph (1)(b), Annex D (Chapter II) to Directive

64/432/EEC is to be read as if the references to “The State institutes, national reference 

laboratories or official institutes designated in accordance with Article 6a” include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United
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Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom.”, 

(b) in Part 2 (routine tests and treatment which must be applied to all bovine animals in EC

collection centres)—

(i) at the end of paragraph 1 insert—

“(7) For the purposes of sub-paragraph (1)(a), Annex B to Directive 64/432/EEC is to be 

read as if— 

(a) the reference to “Officially tuberculosis-free herd status may be suspended”

includes the herd no longer being considered to be free from tuberculosis under the

Tuberculosis (Scotland) Order 2007 (or legislation having equivalent effect in

another part of the United Kingdom),

(b) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(c) the reference to “Community legislation” includes these Regulations and

legislation having equivalent effect in another part of the United Kingdom,

(d) the reference to “in a region, Member States” includes—

(i) in Scotland, the Scottish Ministers,

(ii) in another part of the United Kingdom, the authority which, immediately

before exit day, was responsible for the United Kingdom’s compliance with

obligations under Directive 64/432/EEC in respect of that part of the United

Kingdom,

(e) the reference to “The State institutes, national reference laboratories or official

institutes designated in accordance with Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom,

(f) the reference to “in their respective Member States” includes in respective parts of

the United Kingdom.

(8) For the purposes of sub-paragraph (1)(b), Annex C to Directive 64/432/EEC is to be

read as if— 

(a) the references to “each Member State” and “the Member State” include the United

Kingdom,

(b) the references to “certification” include a “certificate” as defined in these

Regulations or an equivalent certificate published by an authority which,

immediately before exit day, was responsible for the United Kingdom’s

compliance with obligations under Directive 64/432/EEC in respect of another part

of the United Kingdom,

(c) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(d) the reference to “officially brucellosis-free or brucellosis-free bovine herds”

includes bovine herds which do not include bovine animals subject to measures

imposed by a veterinary inspector under the Brucellosis (Scotland) Order 2009 (or

legislation having equivalent effect in another part of the United Kingdom),

(e) the reference to “National reference laboratories designated in accordance with

Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the
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United Kingdom’s compliance with obligations under Directive 64/432/EEC 

in respect of that part of the United Kingdom. 

(9) For the purposes of sub-paragraph (1)(c), Annex D (Chapter II) to

Directive 64/432/EEC is to be read as if the references to “The State institutes, national 

reference laboratories or official institutes designated in accordance with Article 6a” 

include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”,

(ii) in paragraph 2—

(aa) in sub-paragraphs (1)(b)(i), (1)(c)(i)(bb), (2)(a), and (2)(b)(ii), for “supplied

for intra-Community trade” substitute “placed on the market”, 

(bb) in sub-paragraphs (1)(c)(i) and (2)(b) omit “the Directive and”, 

(iii) in paragraph 4, for “supplied for intra-Community trade” substitute “the subject of

trade with a member State”.

(c) in Part 3 (measures applicable to processing facilities at an EC collection centre)

(i) in paragraph 1(a)(ii) for “the Directive” substitute “legislation equivalent to these

Regulations”,

(ii) in paragraph 1(b)(i) and (c), for “intra-Community trade” substitute “intended for

trade with a member State”,

(d) in paragraph 4 of Part 4 (measures applicable to semen quarantine at an EC collection

centre)—

(i) paragraph 4 becomes paragraph 4(1),

(ii) in sub-paragraph (1)(a) after “in accordance with” insert “sections A and B of

Chapter 1 of Annex D to”,

(iii) after sub-paragraph (1) insert—

“(2) For the purposes of sub-paragraph (1)(a), Section A(iii) of Chapter 1 of Annex D to 

Directive 64/432/EEC is to be read as if the reference to “Member State or region” includes 

the United Kingdom or region of the United Kingdom. 

(3) For the purposes of sub-paragraph (1)(b) and the words following that sub-paragraph,

Annex D (Chapter II) to Directive 64/432/EEC is to be read as if the references to “The 

State institutes, national reference laboratories or official institutes designated in 

accordance with Article 6a” include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”.

(13) In sub-paragraph 1(b) of schedule 4 (duties of the centre veterinarian in EC storage centres)

after “the Directive”, in each place where it occurs, insert “or legislation equivalent to these 

Regulations in another part of the United Kingdom”. 

(14) In schedule 5 (duties of the centre veterinarian in domestic collection centres)—

(a) in paragraph 1 of Part 1 (records of enzootic bovine leukosis and marking of semen

doses)—

(i) in sub-paragraph (1)(a) after “in accordance with” insert “sections A and B of

Chapter 1 of Annex D to”,
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(ii) after sub-paragraph (2) insert—

“(3) For the purposes of sub-paragraph (1)(a), Section A(iii) of Chapter 1 of Annex D to 

Directive 64/432/EEC is to be read as if the reference to “Member State or region” includes 

the United Kingdom or region of the United Kingdom. 

(4) For the purposes of sub-paragraph (1)(b), Annex D (Chapter II) to Directive

64/432/EEC is to be read as if the references to “The State institutes, national reference 

laboratories or official institutes designated in accordance with Article 6a” include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”,

(b) in Part 2 (routine tests and treatment which must be applied to all bovine animals in

domestic collection centres)—

(i) paragraph 1 becomes paragraph 1(1),

(ii) after sub-paragraph (1) insert—

“(2) For the purposes of sub-paragraph (1)(a), Annex B to Directive 64/432/EEC is to be 

read as if— 

(a) the reference to “Officially tuberculosis-free herd status may be suspended”

includes the herd no longer being considered to be free from tuberculosis under the

Tuberculosis (Scotland) Order 2007(a) (or legislation having equivalent effect in

another part of the United Kingdom),

(b) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(c) the reference to “Community legislation” includes these Regulations and

legislation having equivalent effect in another part of the United Kingdom,

(d) the reference to “in a region, Member States” includes—

(i) in Scotland, the Scottish Ministers,

(ii) in another part of the United Kingdom, the authority which, immediately

before exit day, was responsible for the United Kingdom’s compliance with

obligations under Directive 64/432/EEC in respect of that part of the United

Kingdom,

(e) the reference to “The State institutes, national reference laboratories or official

institutes designated in accordance with Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom,

(f) the reference to “in their respective Member States” includes in respective parts of

the United Kingdom.

(3) For the purposes of sub-paragraph (1)(b), Annex C to Directive 64/432/EEC is to be

read as if— 

(a) the references to “each Member State” and “the Member State” include the United

Kingdom,

(b) the references to “certification” include a “certificate” as defined in these

Regulations or an equivalent certificate published by an authority which,

(a) S.S.I. 2007/147, amended by S.S.I. 2009/445, S.S.I. 2013/173, S.S.I. 2014/71 and S.S.I. 2018/333. 
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immediately before exit day, was responsible for the United Kingdom’s 

compliance with obligations under Directive 64/432/EEC in respect of another part 

of the United Kingdom, 

(c) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(d) the reference to “officially brucellosis-free or brucellosis-free bovine herds”

includes bovine herds which do not include bovine animals subject to measures

imposed by a veterinary inspector under the Brucellosis (Scotland) Order 2009(a)

(or legislation having equivalent effect in another part of the United Kingdom),

(e) the reference to “National reference laboratories designated in accordance with

Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom.

(4) For the purposes of sub-paragraph (1)(c), Annex D (Chapter II) to

Directive 64/432/EEC is to be read as if the references to “The State institutes, national 

reference laboratories or official institutes designated in accordance with Article 6a” 

include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”,

(c) in paragraph 2(1)(b)(iii) omit “the Directive and”,

(d) in paragraph 1 of Part 3 (measures applicable to processing at a domestic collection

centre)—

(i) in sub-paragraph (a)(ii)—

(aa) for the words “another part of the United Kingdom or another”, substitute “a”,

(bb) insert at the end “or under legislation equivalent to these Regulations in

another part of the United Kingdom”, 

(ii) in sub-paragraph (b), for the words from “marking” to the end substitute “distinct

marking that is different to marking used at licensed collection centres and licensed

storage centres.”,

(e) in Part 4 (measures applicable to semen quarantine at a domestic collection centre)—

(i) paragraph 3 becomes paragraph 3(1),

(ii) in sub-paragraph (1)(a) after “in accordance with” insert “sections A and B of

Chapter 1 of Annex D to”,

(iii) after sub-paragraph (1) insert—

“(2) For the purposes of sub-paragraph (1)(a), Section A(iii) of Chapter 1 of Annex D to 

Directive 64/432/EEC is to be read as if the reference to “Member State or region” includes 

the United Kingdom or region of the United Kingdom. 

(a) S.S.I. 2009/232, amended by S.S.I. 2014/63 and  S.S.I. 2014/72. 
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(3) For the purposes of sub-paragraph (1)(b) and the words following that sub-paragraph,

Annex D (Chapter II) to Directive 64/432/EEC is to be read as if the references to “The 

State institutes, national reference laboratories or official institutes designated in 

accordance with Article 6a” include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”.

(15) In paragraph 2 of schedule 7 (duties of operators of unlicensed premises)—

(a) in sub-paragraph (1)(a) after “in accordance with” insert “sections A and B of Chapter 1

of Annex D to”,

(b) after sub-paragraph (2) insert—

“(3) For the purposes of sub-paragraph (1)(a), Section A(iii) of Chapter 1 of Annex D to

Directive 64/432/EEC is to be read as if the reference to “Member State or region” includes 

the United Kingdom or region of the United Kingdom. 

(4) For the purposes of sub-paragraph (1)(b), Annex D (Chapter II) to Directive

64/432/EEC is to be read as if the references to “The State institutes, national reference 

laboratories or official institutes designated in accordance with Article 6a” include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”.

(16) In schedule 8 (movement of bovine animals for semen collection)—

(a) in Part 1 (bovine animals that may move to an EC or domestic collection centre or to

unlicensed premises)—

(i) the existing text becomes paragraph 1(1) of Part 1,

(ii) in sub-paragraph (1)(a)(ii) and (b)(ii) for “another” substitute “a”,

(iii) after sub-paragraph (1) insert—

“(2) For the purposes of sub-paragraph (1)— 

(a) paragraph 1(a) of Chapter 1 of Annex B to the Directive is to be read as if—

(i) the reference to “competent authority” includes in relation to a part of the

United Kingdom the authority which, immediately before exit day, was

responsible for the United Kingdom’s compliance with obligations under the

Directive in respect of that part of the United Kingdom,

(ii) the reference to “Member State” includes the United Kingdom or part of the

United Kingdom,

(b) paragraph 5 of Chapter 1 of Annex B to the Directive is to be read as if the

reference to “Member States” includes the United Kingdom or part of the United

Kingdom.”,

(b) in Part 2 (bovine animals that may move to a domestic collection centre or to unlicensed

premises), paragraph 1—

(i) the existing text in paragraph 1 becomes paragraph 1(1),

(ii) in sub-paragraph (1)(a)—

(aa) after “in accordance with” in the first place it occurs insert “the text before

paragraph 1, paragraph 1 and paragraph 2 of Annex A.1 to”, 

(bb) after “in accordance with” in the second place it occurs insert “Annex B to”, 
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(iii) in sub-paragraph (1)(b) after “in accordance with” insert “the text before paragraph

1, paragraph 1 and paragraph 2 of Annex A.2 to”,

(iv) after paragraph (1) insert—

“(2) For the purposes of paragraph (1)— 

(a) the text before paragraph 1, paragraph 1 and paragraph 2 of Annex A.1 to

Directive 64/432/EEC are to be read as if—

(i) the references to “competent authority” and “competent authority of a

Member State” include—

(aa) in relation to Scotland, the Scottish Ministers,

(bb) in relation to another part of the United Kingdom, the authority which,

immediately before exit day, was responsible for the United Kingdom’s 

compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom, 

(ii) the reference to “on its own territory” includes territory in the United

Kingdom,

(iii) the reference to “in a Member State” were omitted,

(iv) the references to “the Member State or part of the Member State” and “the

Member State or a part thereof” include the United Kingdom or part of the

United Kingdom,

(b) the text before paragraph 1, paragraph 1 and paragraph 2 of Annex A.2 to

Directive 64/432/EEC are to be read as if—

(i) the references to “competent authority” and “competent authority of a

Member State” include—

(aa) in relation to Scotland, the Scottish Ministers,

(bb) in relation to another part of the United Kingdom, the authority which,

immediately before exit day, was responsible for the United Kingdom’s 

compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom, 

(ii) the reference to “the Member State or part of the Member state” includes the

United Kingdom or part of the United Kingdom,

(iii) the references to “Member States, or regions of Member States” and “that

Member State or region” include the United Kingdom or region of the United

Kingdom,

(c) Annex B to Directive 64/432/EEC is to be read as if—

(i) the reference to “Officially tuberculosis-free herd status may be suspended”

includes the herd no longer being considered to be free from tuberculosis

under the Tuberculosis (Scotland) Order 2007 (or legislation having

equivalent effect in another part of the United Kingdom),

(ii) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(iii) the reference to “Community legislation” includes these Regulations and

legislation having equivalent effect in another part of the United Kingdom,

(iv) the reference to “in a region, Member States” includes—

(aa) in Scotland, the Scottish Ministers,

(bb) in another part of the United Kingdom, the authority which,

immediately before exit day, was responsible for the United Kingdom’s 

compliance with obligations under Directive 64/432/EEC in respect of 

that part of the United Kingdom, 

(v) the reference to “The State institutes, national reference laboratories or official

institutes designated in accordance with Article 6a” includes—
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(aa) in relation to Scotland, a laboratory approved by the Scottish Ministers, 

(bb) in relation to another part of the United Kingdom, a laboratory 

approved by the authority which, immediately before exit day, was 

responsible for the United Kingdom’s compliance with obligations 

under Directive 64/432/EEC in respect of that part of the United 

Kingdom, 

(vi) the reference to “in their respective Member States” includes in respective

parts of the United Kingdom.”,

(c) in Part 2 (bovine animals that may move to a domestic collection centre or to unlicensed

premises), paragraph 2—

(i) the existing text in paragraph 2 becomes paragraph 2(1),

(ii) after sub-paragraph (1) insert—

“(2) For the purposes of sub-paragraph (1)(a), Annex B to Directive 64/432/EEC is to be 

read as if— 

(a) the reference to “Officially tuberculosis-free herd status may be suspended”

includes the herd no longer being considered to be free from tuberculosis under the

Tuberculosis (Scotland) Order 2007(a) (or legislation having equivalent effect in

another part of the United Kingdom),

(b) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(c) the reference to “Community legislation” includes these Regulations and

legislation having equivalent effect in another part of the United Kingdom,

(d) the reference to “in a region, Member States” includes—

(i) in Scotland, the Scottish Ministers,

(ii) in another part of the United Kingdom, the authority which, immediately

before exit day, was responsible for the United Kingdom’s compliance with

obligations under Directive 64/432/EEC in respect of that part of the United

Kingdom,

(e) the reference to “The State institutes, national reference laboratories or official

institutes designated in accordance with Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom,

(f) the reference to “in their respective Member States” includes in respective parts of

the United Kingdom.

(3) For the purposes of sub-paragraph (1)(b), Annex C to Directive 64/432/EEC is to be

read as if— 

(a) the references to “each Member State” and “the Member State” include the United

Kingdom,

(b) the references to “certification” include a “certificate” as defined in these

Regulations or an equivalent certificate published by an authority which,

immediately before exit day, was responsible for the United Kingdom’s

compliance with obligations under Directive 64/432/EEC in respect of another part

of the United Kingdom,

(c) the references to “intra-Community trade” include trade between the United

Kingdom and a member State,

(a) S.S.I. 2007/147, amended by S.S.I. 2009/445, S.S.I. 2013/173, S.S.I. 2014/71 and S.S.I. 2018/333. 
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(d) the reference to “officially brucellosis-free or brucellosis-free bovine herds”

includes bovine herds which do not include bovine animals subject to measures

imposed by a veterinary inspector under the Brucellosis (Scotland) Order 2009(a)

(or legislation having equivalent effect in another part of the United Kingdom),

(e) the reference to “National reference laboratories designated in accordance with

Article 6a” includes—

(i) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(ii) in relation to another part of the United Kingdom, a laboratory approved by

the authority which, immediately before exit day, was responsible for the

United Kingdom’s compliance with obligations under Directive 64/432/EEC

in respect of that part of the United Kingdom.

(4) For the purposes of sub-paragraph (1)(c), Annex D (Chapter II) to

Directive 64/432/EEC is to be read as if the references to “The State institutes, national 

reference laboratories or official institutes designated in accordance with Article 6a” 

include— 

(a) in relation to Scotland, a laboratory approved by the Scottish Ministers,

(b) in relation to another part of the United Kingdom, a laboratory approved by the

authority which, immediately before exit day, was responsible for the United

Kingdom’s compliance with obligations under Directive 64/432/EEC in respect of

that part of the United Kingdom.”.

The Zoonoses (Monitoring) (Scotland) Regulations 2007 

23.—(1) The Zoonoses (Monitoring) (Scotland) Regulations 2007(b) are amended as follows. 

(2) Omit regulation 3 (competent authority).

(3) In regulation 5(f) (powers of inspectors)—

(a) omit sub-paragraph (i),

(b) omit the “or” before sub-paragraph (ii),

(c) in sub-paragraph (ii) omit “other”.

The Products of Animal Origin (Disease Control) (Scotland) Order 2008 

24.—(1) The Products of Animal Origin (Disease Control) (Scotland) Order 2008(c) is amended 

as follows. 

(2) In article 17(14) (powers and duties of inspectors)—

(a) omit the “and” before paragraph (b),

(b) omit paragraph (b).

(3) In paragraph (1)(b) (identification mark on restricted meat from animals) of schedule 3

(special identification mark) omit head (iii). 

The Sheep and Goats (Records, Identification and Movement) (Scotland) Order 2009 

25.—(1) The Sheep and Goats (Records, Identification and Movement) (Scotland) Order 

2009(d) is amended as follows. 

(2) In article 2(1) (interpretation)—

(a) in the definition of “export” for “another” substitute “a”,

(a) S.S.I. 2009/232, amended by S.S.I. 2014/72. 
(b) S.S.I. 2007/420. 
(c) S.S.I. 2008/158, relevantly amended by  S.S.I. 2009/174. 
(d) S.S.I. 2009/414, amended by S.S.I. 2018/391.  The amendments made by S.S.I. 2018/391 come into force on 28 February 

2019. 
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(b) in the definition of “identification code” for “, Northern Ireland or another” substitute “or

Northern Ireland, or any provision giving effect to Council Regulation (EC) No.

21/2004(a) of 17th December 2003 establishing a system for the identification and

registration of ovine and caprine animals and amending Regulation (EC) No. 1782/2003

and Directives 92/102/EEC and 64/432/EEC as it has effect in EU law in a”.

(3) In article 9 (animals sent for export)—

(a) in paragraph (4), for the words from “requirements of” to the end substitute—

“following requirements—

(a) have been continuously present on the holding of origin for at least 30 days, or

since birth if the animals are younger than 30 days of age,

(b) do not come from a holding into which ovine or caprine animals have been

introduced during the 21 days prior to dispatch,

(c) do not come from a holding into which biungulate animals imported from a third

country have been introduced during the 30 days prior to dispatch.”,

(b) after paragraph (4) insert—

“(5) For the purposes of paragraph (4), a holding of origin means any holding on which

the ovine and caprine animals have been continuously present and on which records are 

maintained demonstrating the residence of the animals which may be audited.” 

(4) In article 11 (receipt of animals from member State)—

(a) in the heading, for “another” substitute “a”,

(b) in paragraph (1)—

(i) in the text before sub-paragraph (a), for “another” substitute “a”,

(ii) in sub-paragraph (a), insert at the end “or Council Regulation (EC) No. 21/2004 of

17th December 2003 establishing a system for the identification and registration of

ovine and caprine animals and amending Regulation (EC) No. 1782/2003 and

Directives 92/102/EEC and 64/432/EEC as it has effect in EU law”,

(c) in paragraph (2)—

(i) for “another” substitute “a”,

(ii) insert at the end “or Council Regulation (EC) No. 21/2004 of 17th December 2003

establishing a system for the identification and registration of ovine and caprine

animals and amending Regulation (EC) No. 1782/2003 and Directives 92/102/EEC

and 64/432/EEC as it has effect in EU law” .

(5) In article 37(alteration of means of identification)—

(a) in paragraph (b) omit “or another member State”,

(b) after paragraph (c) insert—

“(ca) “Council Regulation (EC) No. 21/2004 of 17th December 2003 establishing a

system for the identification and registration of ovine and caprine animals and 

amending Regulation (EC) No. 1782/2003 and Directives 92/102/EEC and 

64/432/EEC as it has effect in EU law in a member State”, 

(c) for paragraph (d) substitute—

“(d) Council Directive 92/102/EEC(b), in the case of an animal marked in a member

State in accordance with that Directive”. 

(6) In article 38(1)(i) (powers of inspectors) omit “representative of the European Commission

acting for the purpose of the Council Regulation or any other”. 

(a) OJ L 5, 9.1.2004, p.8. 
(b) OJ L 355, 5.12.92, p.32, repealed by Directive 2008/71/EC (OJ L 213, 8.8.2008, p.31.). 
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The Poultry Compartments (Scotland) Order 2010 

26. In article 5(1)(f) (powers of inspectors) of the Poultry Compartments (Scotland) Order

2010(a) omit “a representative of the European Commission or”. 

The Transmissible Spongiform Encephalopathies (Scotland) Regulations 2010 

27.—(1) The Transmissible Spongiform Encephalopathies (Scotland) Regulations 2010(b) are 

amended as follows. 

(2) In regulation 13(4) (powers of entry)—

(a) omit the “and” before sub-paragraph (b),

(b) omit sub-paragraph (b).

(3) In schedule 2 (TSE monitoring)—

(a) in paragraph 10(3) (approval of laboratories)—

(i) before head (b) insert “or”,

(ii) omit head (c),

(iii) omit the “or” before head (d),

(iv) omit head (d),

(b) in paragraph 14(3) (TSE sampling of sheep, goats and deer) omit “in accordance with

Part III of Chapter A of Annex III to the EU TSE Regulation (monitoring in other animal

species)”.

(4) In schedule 3 (control and eradication of TSE in bovine animals), in paragraph 4(1)(c)

(identification and restriction of progeny and cohorts) omit “or another Member State”. 

(5) In schedule 4 (control and eradication of TSE in sheep and goats)—

(a) in paragraph 8(2)(b) (use of milk and milk products following confirmation of classical

scrapie) for “to any other Member State or third country” substitute “outside the United

Kingdom”,

(b) in paragraph 10(7) (confirmation of atypical scrapie in sheep or goats) for “to another

Member State or third country” substitute “outside the United Kingdom”.

(6) In schedule 7 (specified risk material, mechanically separated meat and slaughtering

techniques)— 

(a) in paragraph 1 (appointment of Food Standards Scotland as the competent authority) omit

“placed on the Member State”,

(b) in paragraph 8(3)(c) (bovine animals in a slaughterhouse) for “another” substitute “a”,

(c) in paragraph 9(3)(b)(iii) (sheep and goats in a slaughterhouse) for “another” substitute

“a”,

(d) in the heading of paragraph 15 for “another” substitute “a”,

(e) in paragraph 15 (meat from another Member State)—

(i) omit the words from the beginning to “export),”,

(ii) for “another” substitute “a”.

(7) In schedule 8 (restrictions on placing on the market and export)—

(a) in the heading of paragraph 1 (placing on the market or export to third countries of bovine

products), for “third countries” substitute “countries outside the European Union”,

(b) in paragraph 1(1), for “third countries” substitute “countries outside the European

Union”,

(a) S.S.I. 2010/150. 
(b) S.S.I. 2010/177, relevant amending instruments are  S.S.I. 2011/171 and S.S.I. 2015/100. 
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(c) in the heading of paragraph 2 (placing on the market or export to third countries of bovine

animals), for “third countries” substitute “countries outside the European Union”,

(d) in paragraph 2(1), for “third countries” substitute “countries outside the European

Union”,

(e) in paragraph 3 (export to member States of heads and un-split carcasses) for “another”

substitute “a”,

(f) in the heading of paragraph 4 (export to third countries of products containing specified

risk material) for “third countries” substitute “countries outside the European Union”,

(g) in paragraph 4 for “third countries” substitute “countries outside the European Union”.

The Pigs (Records, Identification and Movement) (Scotland) Order 2011 

28.—(1) The Pigs (Records, Identification and Movement) (Scotland) Order 2011(a) is amended 

as follows. 

(2) In article 2(1) (interpretation)—

(a) in the definition of “holding register”, for the words from “required to” to the end

substitute “described in article 5”,

(b) omit the definition of “movement record”,

(c) in the definition of “pig”, insert at the end—

“, reading the related definition of “holding” in Directive 2001/89/EC(b) as if—

(a) the words “located in the territory of a member State,” were omitted,

(b) the words from “these fenced areas” to the end were omitted.”.

(3) In article 5(2) (records), for “movement record in the holding register” substitute “holding

register is to include a movement record which”. 

(4) In article 8(2)(c) (exception for a pig less than 12 months old) omit “intra-European Union

trade or”. 

(5) In article 9 (additional identification requirements for export movements) omit “intra-

European Union trade or”. 

The Trade in Animals and Related Products (Scotland) Regulations 2012 

29.—(1) The Trade in Animals and Related Products (Scotland) Regulations 2012(c) are 

amended as follows. 

(2) In regulation 2(1) (interpretation)—

(a) in the definition of “border inspection post”, for “European Commission” substitute

“Scottish Ministers”,

(b) after the definition of “Regulation (EC) No 1069/2009”, insert—

“third country” means any country other than the British Islands or a member State”.

(3) In regulation 4 (international agreements), for “movement between member States”

substitute “trade with member States in accordance with such agreements”. 

(4) In Part 2 (movement between member States), for the heading substitute “Imports from

member States”. 

(5) In regulation 5 (movement of animals and genetic material between member States)—

(a) for the heading substitute “Import of animals and genetic material from member States”,

(a) S.S.I. 2011/327, to which there are amendments not relevant to this regulation. 
(b) OJ L 316, 1.12.2001, p.5, last amended by Council Directive 2008/73/EC (OJ L 219, 14.8.2008, p.40). 
(c) S.S.I. 2012/177, relevant amending instruments are S.S.I. 2012/198, S.S.I. 2018/391 and S.S.I. 2019/5. The amendments 

made by S.S.I. 2018/391 come into force on 28 February 2019 and the amendments made by S.S.I. 2019/5 come into force 
on 7 March 2019. 
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(b) in paragraph (1), in the text before sub-paragraph (a)—

(i) for “paragraphs (4) and (5)” substitute “paragraph (4)”,

(ii) omit “consigned to another member State or”,

(iii) for “another” in the second place it occurs substitute “a”,

(c) in paragraph (1)(b) omit “by the relevant instrument in Schedule 1”,

(d) omit paragraph (3)(a),

(e) in paragraph (3)(b) after “the Scottish Ministers” insert “via the system for the

notification of imports that in the United Kingdom replaces the EU Traces system,”,

(f) omit paragraph (5).

(6) Omit regulation 6 (preparation of a health certificate).

(7) In regulation 9 (border inspection post)—

(a) in paragraph (1) omit the words from “set out” to “third countries”,

(b) omit paragraph (4).

(8) In regulation 11(2) (place of importation), for “the European Commission” substitute “the

Scottish Ministers”. 

(9) In regulation 12 (notification of importation)—

(a) in paragraph (1), after “post” insert “via the system for the notification of imports that in

the United Kingdom replaces the EU Traces system”,

(b) in paragraph (2), after “post” insert “via the system for the notification of imports that in

the United Kingdom replaces the EU Traces system”,

(c) in paragraph (4), for “another” substitute “a”.

(10) In regulation 13 (procedure on importation)—

(a) after paragraph (2) insert—

“(2A) For the purposes of paragraph (1)(a), Article 4 of Council Directive 97/78/EC(a) is

to be read as if— 

(a) in paragraph 1—

(i) the reference to a “border inspection post referred to in Article 3(2)” was a

reference to a border inspection post within the meaning of these Regulations,

(ii) for “the competent authority” there were substituted “the Scottish Ministers”,

(b) in paragraph 2—

(i) in the first subparagraph, for the words from “the database” to the end there

were substituted “the system for the notification of imports that in the United

Kingdom replaces the EU Traces system,”,

(ii) the second subparagraph were omitted,

(c) in paragraph 4—

(i) in point (a)(i)—

(aa) for “the competent authority” there were substituted “the Scottish

Ministers”,

(bb) for “Community legislation” there were substituted “retained EU law”,

(ii) in point (b)(i) for “Community legislation” there were substituted “retained

EU law”.

(2B) For the purposes of paragraph (1)(b), Article 4 of Council Directive 91/496/EEC(b) 

is to be read as if— 

(a) OJ L 024, 30.1.1998, p.9, as last amended by Council Directive 2013/20/EU (OJ  L 158, 10.6.2013, p.234). 
(b) OJ L 268, 24.9.1991, p.56, as last amended by Council Directive 2009/156/EC (OJ  L 192, 23.7.2010, p.1). 
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(a) in paragraph 1—

(i) for “Member States” there were substituted “The Scottish Ministers”,

(ii) “third country” has the meaning given in these Regulations,

(iii) the reference to “border inspection posts situated in one of the territories

referred to in Annex I to Directive 90/675/EEC and approved for that

purpose” was a reference to a border inspection post within the meaning of

these Regulations,

(iv) in the second indent, the words from “particularly in” to the end of the indent

were omitted,

(v) in the third indent—

(aa) for “Community rules” there were substituted “retained EU law”,

(bb) the words from “or, in” to the end of the indent were omitted,

(vi) in the last indent, the words from “through” to the end of the indent were

omitted,

(b) in paragraph 2—

(i) in the text before point (a), the reference to “border inspection post” was a

reference to a border inspection post within the meaning of these Regulations,

(ii) the words from “In accordance” to “animals;” after point (a) were omitted,

(iii) in point (b), for “Community rules” there were substituted “retained EU law”,

(iv) in the text after point (d)—

(aa) the words from “For the purposes of” to “his direction.” were omitted,

(bb) for the words from “data bases” to “Decision 92/438/EEC” there were

substituted “the system for the notification of imports that in the United 

Kingdom replaces the EU Traces system,” 

(c) paragraph 3 were omitted,

(d) in paragraph 4, for “the Member State” there were substituted “the Scottish

Ministers”,

(e) paragraph 5 were omitted.”,

(b) in paragraph (4)(a), for the words from “the lists” to the end substitute “a list of approved

third countries, or where imports from that territory are otherwise prohibited”,

(c) in paragraph (4)(c), (e) and (f) and paragraph (5), for  the words “EU legislation” in each

place they occur substitute “retained EU law”.

(11) In regulation 15 (channelling), in the text before paragraph (a)—

(a) omit “box 30, 31, 33 or 34 of”,

(b) for “the European Union” substitute “Scotland”.

(12) In regulation 16 (destination outside the United Kingdom)—

(a) in paragraph (2), for “European Union” substitute “United Kingdom”,

(b) omit paragraph (4).

(13) In regulation 18(1)(b) (action following non-compliance – products), for “outside the

European Union” substitute “to a third country”. 

(14) For regulation 20(1) (serious or repeated infringements and breach of maximum residue

limits) substitute— 

“(1) If veterinary checks reveal that products from a third country, part of a third country 

or establishment in a third country are implicated in serious or repeated infringements of 

any import requirement, or where those checks reveal that maximum residue levels have 

been exceeded, this regulation may apply to subsequent similar consignments brought into 

Scotland from that third country, part of a third country or particular establishment until the 

Scottish Ministers are satisfied that further infringements are no longer recurring.”. 
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(15) In regulation 21(1)(c) and (3)(b) (action following non-compliance – animals) for “outside

the European Union” substitute “to a third country”. 

(16) In regulation 23 (re-importation of products)—

(a) in paragraph (1), in the text before sub-paragraph (a), for “European Union” substitute

“United Kingdom”,

(b) in paragraph (3)(a) omit “in the member State”.

(17) In regulation 28(3) (powers of entry) omit “, including any representative of the European

Commission”. 

(18) In regulation 30 (consignments from another member State constituting a risk to health)—

(a) in the heading, and in paragraph (1), in the text before sub-paragraph (a), for “another”

substitute “a”,

(b) after paragraph (2) insert—

“(2A) For the purposes of paragraph (2), Article 3 of Council Directive 90/425/EEC(a) is

to be read as if— 

(a) in paragraph 1—

(i) in points (a) and (d), for “the Member State of destination” there were

substituted “Scotland”,

(ii) points (e)(iii) and (iv) were omitted,

(b) in paragraph 2, in the first and second indents, for “the territory of another Member

State” there were substituted “Scotland”,

(c) paragraph 4 were omitted.”.

(19) In regulation 33 (offences)—

(a) omit paragraph (d),

(b) in the table, in column 1 omit “regulation 6(5)” and the corresponding entry in column 2.

(20) Schedule 2 (additional requirements in specific cases) is amended in accordance with

paragraph (21). 

(21) In Part 1 (additional requirements for trade between member States)—

(a) in the heading, for “trade between” substitute “imports from”,

(b) in paragraph 1 (assembly centres and dealers in cattle, pigs, sheep or goats)—

(i) in sub-paragraph (1) omit the words from “in accordance” to the end,

(ii) omit sub-paragraph (3),

(iii) insert at the end—

“(4) In this paragraph “assembly centre or dealer’s premises” means premises at which 

bovine, ovine or caprine animals or swine originating from different holdings are grouped 

together to form consignments of animals intended for trade.”, 

(c) in paragraph 2 (transport of cattle, pigs, sheep or goats)—

(i) in sub-paragraph (1), for “to another” substitute “from a”,

(ii) in sub-paragraph (3)(a) for “holding or assembly centre” substitute “premises”,

(iii) for sub-paragraph (6) substitute—

“(6) The transporter must entrust the transport of animals to staff who possess the 

necessary ability, professional competence and knowledge.”, 

(d) in paragraph 3 (poultry health scheme)—

(i) in the text before sub-paragraph (a) omit “relating to trade between member States”,

(a) OJ L 224 18.8.1990, p.29, as last amended by EU Regulation 2016/1012 of the European Parliament and of the Council (OJ 
L 171, 29.6.2016, p.66). 
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(ii) paragraph 3 becomes paragraph 3(1),

(iii) at the end, insert—

“(2) For the purposes of sub-paragraph (1)— 

(a) Article 2 of Council Directive 2009/158(a) is to be read as if—

(i) the references to “official veterinarian” include a veterinary surgeon appointed

by the Scottish Ministers,

(ii) in the definition of “approved laboratory”—

(aa) the reference to “a Member State” includes Scotland,

(bb) the reference to the “competent veterinary authority” includes the

Scottish Ministers, 

(b) Article 6 of Council Directive 2009/158 is to be read as if—

(i) in point (a)(i), the reference to “competent authority” includes the Scottish

Ministers,

(ii) in point (a)(iii), the reference to “Community legislation” includes retained

EU law,

(c) Annex II to Council Directive 2009/158 is to be read as if—

(i) in Chapter I, in paragraph 1—

(aa) the reference to “competent authority” includes the Scottish Ministers,

(bb) the words “for the purposes of intra-Community trade” were omitted,

(ii) in Chapter I, in paragraph 2, the reference to “competent authority” includes

the Scottish Ministers,

(iii) in Chapter II, point B, paragraph 2—

(aa) in point (b), in the first indent, the word “Community” were omitted,

(bb) in point (e), in the first indent, the words “within the Union or export to

a third country” were omitted, 

(cc) in point (g), the reference to the “competent veterinary authority”

includes the Scottish Ministers.”.

(e) in paragraph 4 (approvals for the Balai Directive)—

(i) for sub-paragraph (1) substitute—

“(1) No person may import an ape (simia and prosimian) unless it is destined for a centre 

approved by the Scottish Ministers and comes from a centre approved by the competent 

authority of a member State in accordance with Article 5 Council Directive 92/65/EEC(b). 

But the Scottish Ministers may authorise in writing an approved body to acquire an ape 

from an individual.”, 

(ii) in sub-paragraph (3), for “point” substitute “paragraph”,

(iii) in sub-paragraph (4), for the words from “between member” to the end substitute “in

ova and embryos of the ovine, caprine and equine species and semen of the ovine,

caprine and equine species and of swine”,

(iv) omit sub-paragraph (5),

(v) insert at the end—

“(6) For the purposes of this paragraph, in relation to exercise of functions by the Scottish 

Ministers references to Council Directive 92/65/EEC are to be read as if— 

(a) OJ L 343, 22.12.2009, p.74, as last amended by Commission Implementing Decision 2011/879/EU (OJ L 343, 23.12.2011, 
p.105). 

(b) OJ L 268, 14.9.1992, p.54, as last amended by Commission Implementing Decision (EU) 2017/2174 (OJ L 306, 
22.11.2017, p.28.). 
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(a) in Article 5—

(i) in paragraph 1—

(aa) for the words “Member States” in the first place they occur there were

substituted “The Scottish Ministers”, 

(bb) after the words “approved by” there were inserted “as the case may be 

them or”, 

(ii) in paragraph 2, for the words “competent authority of a Member State” there

were substituted “Scottish Ministers”.

(b) in Article 13—

(i) in paragraph 1 for “the Member State of destination” there were substituted

“Scotland”,

(ii) in paragraph 2—

(aa) in point (a), for the words “competent authority of the Member State” 

there were substituted “Scottish Ministers”, 

(bb) in point (b), for the words “competent authority” there were substituted 

“Scottish Ministers”, 

(cc) in point (c), for the words “competent authority” there were substituted

“Scottish Ministers”,

(dd) points (d) and (e) were omitted.

(c) in paragraph 6 of Annex C—

(i) in point (a), for the words “competent authority” there were substituted

“Scottish Ministers”,

(ii) in point (b)—

(aa) for the words “competent authority” in each place they occur there

were substituted “Scottish Ministers”, 

(bb) for the words “Community legislation” there were substituted “retained 

EU law”, 

(iii) point (d) were omitted.”,

(f) for paragraph 5(3) (circuses) substitute—

“(3) No person may contravene Article 10(1) of that Commission Regulation (notification

of movement).” 

(g) for paragraph 6 (animal by-products) substitute—

“6. No person may import into Scotland an animal by-product to which Article 48 of

Regulation (EC) No 1069/2009 applies unless it is imported in accordance with that 

Article.”. 

(22) In schedule 3 (cases to which Part 3 does not apply), paragraph 4 (case 4: consignments

cleared in another member State)— 

(a) in the heading, for “member State” substitute “part of the United Kingdom”,

(b) after “products”, insert “from a third country”,

(c) omit “another member State or”.

The African Horse Sickness (Scotland) Order 2012 

30.—(1) The African Horse Sickness (Scotland) Order 2012(a) is amended as follows. 

(2) In article 2(1) (interpretation) omit the definition of “the Directive”.

(a) S.S.I. 2012/178. 
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(3) In article 20(1)(a) (declaration of zones where African horse sickness suspected or confirmed

outside Scotland) omit “for the purposes of the Directive”. 

(4) In article 28(3)(b) (powers of inspectors)—

(a) omit the “and” before head (ii),

(b) omit head (ii).

The Bluetongue (Scotland) Order 2012 

31.—(1) The Bluetongue (Scotland) Order 2012(a) is amended as follows. 

(2) Omit article 9.

(3) In article 20 (movement of vaccinated animals)—

(a) in paragraph (2) omit the words from “it is exempt from” to “ by reason that”,

(4) In article 24(2) (voluntary vaccination)—

(a) omit the “and” before sub-paragraph (b),

(b) omit sub-paragraph (b).

(5) Omit article 25(2) (compulsory vaccination).

(6) In article 27(8)(c) (powers of entry)—

(a) omit the “and” before head (ii),

(b) omit head (ii).

The Animal By-Products (Enforcement) (Scotland) Regulations 2013 

32.—(1) The Animal By-Products (Enforcement) (Scotland) Regulations 2013(b) are amended 

as follows. 

(2) In regulation 11 (staining) omit paragraph (6).

(3) In schedule 1 (animal by-product requirements)—

(a) in entry 4 (disposal and use of Category 1 material), column 3 omit “Article 20(11) of the

EU Control Regulation as read with”,

(b) in entry 5 (disposal and use of Category 2 material)—

(i) in column 2 omit “15(2)(b),”,

(ii) in column 3 omit “Article 20(11) of the EU Control Regulation as read with”,

(c) in entry 6 (disposal and use of Category 3 material), column 3 omit “Article 20(11) of the

EU Control Regulation as read with”.

The Equine Animal (Identification) (Scotland) Regulations 2019 

33.—(1) The Equine Animal (Identification) (Scotland) Regulations 2019(c) are amended as 

follows. 

(2) In the heading of regulation 10 (completion of existing identification documents for equidae

imported into the European Union), for “European Union” substitute “United Kingdom from a 

country other than a member State”. 

(3) In regulation 11(3)(b) (measures in relation to the verification of identification and the

implantation of transponders)— 

(a) for “another” substitute “a”,

(a) S.S.I. 2012/199. 
(b) S.S.I. 2013/307, relevantly amended by S.S.I. 2015/393. 
(c) S.S.I. 2019/30 which comes into force on 28 March 2019 (with the exception of regulation 11(3)(c) which comes into force 

on 28 March 2021). 
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(b) insert at the end “of Commission Implementing Regulation (EU) 2015/262 laying down

rules pursuant to Council Directives 90/427/EEC and 2009/156/EC as regards the

methods for the identification of equidae (Equine Passport Regulation)(a) as it has effect

in EU law, as amended from time to time”.

(4) In regulation 17(g) (failure to comply with these Regulations), for “European Union”

substitute “United Kingdom from a country other than a member State”. 

(5) In regulation 19(1)(c) (offence of moving or transporting an equine animal without a

temporary document), for “another” substitute “a”. 

(6) In column 2 of the schedule (specified requirements)—

(a) in the entry corresponding to “The second sub-paragraph of Article 12(3) in so far as it

applies to the keeper” in column 1, for “Union” substitute “United Kingdom”,

(b) in the entry corresponding to “Article 15(1)” in column 1, for “Union” substitute “United

Kingdom”,

(c) in the entry corresponding to “Article 17(3)” in column 1, after “Union” insert “or the

United Kingdom”,

(d) in the entry corresponding to “Article 27(1) and (2)” in column 1, for “Member State in

which the holding is located” substitute “constituent territory of the United Kingdom”.

MAIRI GOUGEON 

Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

21st February 2019 

(a) OJ L 59, 3.3.2015, p.1. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are made principally in exercise of the powers in the European Union 

(Withdrawal) Act 2018 to address deficiencies in EU-derived domestic legislation in Scotland 

arising from the withdrawal of the United Kingdom from the European Union. 

These Regulations make amendments to legislation in the field of animal health. 

Part 2 (regulations 2 to 13), made in exercise of powers under the European Communities Act 

1972, makes in the main technical amendments to secondary legislation concerning animal health 

to give effect to EU law, principally to update references to a number of EU instruments referred 

to therein and to update definitions. 

Part 3 (regulations 14 to 33), made in exercise of powers in the European Union (Withdrawal) Act 

2018, makes amendments to secondary legislation concerning animal health consequential on the 

United Kingdom’s withdrawal from the European Union. 

No business and regulatory impact assessment has been prepared for these Regulations as no 

impact upon business, charities or voluntary bodies is foreseen. 
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POLICY NOTE 

 

The Animal Health (EU Exit) (Scotland) (Amendment) Regulations 2019 

 

SSI 2019/71 

 

 

The above instrument was made in exercise of the powers conferred by section 2(2) of the 

European Communities Act 1972 (“the 1972 Act”) and paragraphs 1(1) and (3) of schedule 2 

and paragraph 21(b) of schedule 7 of the European Union (Withdrawal) Act 2018 (“the 2018 

Act”). The instrument is subject to negative procedure.  

 

This instrument will make minor and technical changes to ensure that domestic 

legislation which implements EU animal health legislation continues to function 

effectively in Scotland after the UK leaves the EU. 

 

This is essential to facilitate trade, ensure effective disease prevention, eradication 

and control as well as the continued protection of public health. 

 

Policy Objectives  

 

The purpose of this instrument is to ensure that in the event of a ‘no deal’ exit from the 

European Union (EU) by the United Kingdom, secondary legislation in relation to animal 

health having its basis currently in EU law continues to function effectively. To achieve that 

aim European legislation is being retained in UK law where practical and appropriate.   

 

For animal health, the Scottish Government and other devolved administrations plan to retain 

the current standards set out in EU legislation and EU-derived domestic legislation. Prior to 

exit day a number of technical corrections are required.  

 

In addition to relying on powers in the 2018 Act to fix deficiencies which arise as a result of 

EU exit (Part 3 - Amendment of secondary legislation relating to withdrawal from the 

European Union), changes are being made using the power in section 2(2) of the 1972 Act 

(Part 2 - Amendment of references in secondary legislation) to make technical changes to 

secondary legislation in preparation for EU exit, principally  to update out of date references 

in domestic legislation to EU instruments referred to in the domestic legislation. A number of 

further minor amendments are made to rectify omissions or errors in domestic legislation. 

 

 

 

 

Explanation of the law being amended 

 

This note groups the SSIs being amended by policy area and outlines the effect of each SSI. 
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Animal By-Products and Transmissible Spongiform Encephalopathies 

 

The Animal By-Products (Enforcement) (Scotland) Regulations 2013 implement EU animal 

by-product rules as principally contained in Regulation (EC) No 1069/2009 and No 

142/2011. 

 

The Transmissible Spongiform Encephalopathies (Scotland) Regulations 2010 make 

provision for arrangements for administering and enforcing Council Regulation (EC) No. 

999/2001 which lays down rules for the prevention, control and eradication of certain 

transmissible spongiform encephalopathies (‘TSEs’) such as bovine spongiform 

encephalopathy (‘BSE’) in cattle and scrapie in sheep and goats.  

 

Bovine Semen 

 

The Bovine Semen (Scotland) Regulations 2007 govern the collection, processing, storage 

and supply of bovine semen for the market. 

 

Endemic Disease 

 

The Sheep Scab (Scotland) Order 2010 (amended in Part 2 only) enhances existing controls 

for sheep scab in Scotland by making it compulsory for suspected or confirmed incidences of 

sheep scab to be notified to the Animal and Plant Health Agency and making provision for 

effective enforcement against those owner/keepers who are suspected of having scab in their 

flock but fail to deal with it. 

 

Exotic Diseases 

 

The African Horse Sickness (Scotland) Order 2012 implements the provisions of Council 

Directive 92/35/EEC laying down control measures to combat African horse sickness (an 

equine viral disease transmitted by midges).  

 

The Avian Influenza (H5N1 in Poultry) (Scotland) Order 2007 provides for measures in the 

event of  the H5N1 subtype of the Avian Influenza virus being discovered in poultry in 

Scotland. The effect of these measures is to reinforce the controls provided under the Avian 

Influenza and Influenza of Avian Origin in Mammals (Scotland) Order 2006 by creating 

additional zones in which proportionate movement controls apply. 

 

The Avian Influenza (H5N1 in Wild Birds) (Scotland) Order 2007 transposes Commission 

Decision 2006/563/EC to provide protection measures in the event of  the H5N1 subtype of 

the Avian Influenza virus being discovered in wild birds in Scotland. In addition to 

transposing European legislation, the effect of these measures is to reinforce biosecurity and 

movement controls on the domestic poultry flock. 
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The Avian Influenza (Slaughter and Vaccination) (Scotland) Regulations 2006 make explicit 

a duty to slaughter poultry and other birds on infected premises and those judged, following a 

veterinary inquiry, to be dangerous contacts. It also provides powers to vaccinate birds in line 

with the EU Avian Influenza Directive 2005/94/EC and sets the framework for how these 

powers would be used. The remaining provisions of the Directive are transposed in the 

companion SSI, the Avian Influenza and Influenza of Avian Origin in Mammals (Scotland) 

Order 2006 covered below. 

  

The Avian Influenza and Influenza of Avian Origin in Mammals (Scotland) Order 2006  

transposes Directive 2005/94/EC to provide powers to respond to any outbreak of Avian 

Influenza in Scotland. The remainder of the Directive, specifically those provisions relating 

to slaughter and to vaccination are transposed via the companion SSI, the Avian Influenza 

(Slaughter and Vaccination) (Scotland) Regulations 2006 covered above. In addition to 

transposing European legislation, the effect of these measures is reinforce existing controls 

on Highly Pathogenic Avian Influenza on a risk basis and to require control measures for 

Low Pathogenic Avian Influenza for the first time. 

 

The Bluetongue (Scotland) Order 2012 implements the provisions of Council Directive 

2000/75/EC, which lays down specific provisions for the control and eradication of 

Bluetongue (a disease that affects ruminants and is transmitted by insect vectors). 

 

The Foot-and-Mouth Disease (Scotland) Order 2006 transposes the major part of the EU 

Foot-and-Mouth Disease (FMD) Directive 2003/85/EC to provide powers to respond to any 

outbreak of FMD in Scotland. The Order sets out the procedures and controls required on 

suspicion and confirmation of FMD. 

 

The Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) Regulations 2006 

provide powers to vaccinate susceptible animals in line with the EU FMD Directive 

(2003/85/EC) and sets the framework for how the powers would be used. 

 

The Poultry Compartments (Scotland) Order 2010 implements Commission Regulation (EC) 

No 616/2009 which makes provision for the recognition of poultry and other bird 

compartments that meet high standards of biosecurity, including additional preventive 

biosecurity measures in such compartments with respect to avian influenza. 

 

The Products of Animal Origin (Disease Control) (Scotland) Order 2008 implements Council 

Directive 2002/99/EC which requires control of meat for human consumption during an 

outbreak of specified exotic animal diseases and Commission Decision 2007/118/EC laying 

down detailed rules in relation to marking and supply of poultry meat during an outbreak of 

Newcastle Disease (a disease of birds).  

 

Equine Identification 
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The Equine Animal (Identification) (Scotland) Regulations 2019 relate to Commission 

Implementing Regulation (EU) 2015/262 laying down rules on methods for the identification 

of equidae. 

 

Livestock (Records, Identification and Movement) 

 

The Cattle Identification (Scotland) Regulations 2007 make provision in relation to cattle 

identification and tracing. The instrument implements EU law which provides for a system of 

identification and traceability, the aim of which is to ensure that each bovine animal can be 

identified and its movements traced. 

 

The Pigs (Records, Identification and Movement) (Scotland) Order 2011 make provision for 

the identification and registration of pigs as set out in Council Directive 2008/71/EC. It 

clarifies and simplifies the existing requirements in terms of the identification and registration 

of pigs; and allows keepers to report movements in a number of ways. 

 

The Sheep and Goats (Records, Identification and Movement) (Scotland) Order 2009 make 

provision for the administration and enforcement of Council Regulation (EC) No.21/2004 

establishing a system for the identification, and registration of ovine and caprine animals.   

 

Trade in Animals and Related Products 

 

The Trade in Animals and Related Products (Scotland) Regulations 2012 make provision 

concerning trade in live animals and animal products. 

 

Zoonotic Diseases 

 

The Tuberculosis (Scotland) Order 2007 makes provision in relation to the operation of a 

monitoring and testing programme for bovine tuberculosis.  

 

The Zoonoses Monitoring (Scotland) Regulations 2007 bring together and enhance powers to 

monitor zoonoses and zoonotic agents as required under EU Directive 2003/99/EC. It 

facilitates a monitoring system in Scotland which gathers information on zoonoses and 

zoonotic agents in all animals, including domestic and wild animal populations, in order to 

assess the risk to human health. 

 

Reasons for and effect of the proposed change 

The instrument updates Regulations and Orders listed above. 

In Part 2 of the instrument amendments are made principally  to update out of date references 

in domestic legislation to EU instruments referred to in the domestic legislation. A number of 

further minor amendments are made to rectify omissions or errors in domestic legislation. 
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Part 3 of the instrument makes changes to animal health legislation to ensure that the law 

functions correctly after exit day by amending provisions in the legislation which are 

inappropriate or redundant as a result of EU withdrawal. This is together with changes to 

directly applicable EU instruments becoming retained law in relation to animal health being 

made by UK Statutory Instruments, including those listed below: 

• The Transmissible Spongiform Encephalopathies and Animal By-Products 

(Amendment etc.) (EU Exit) Regulations 2019  

http://www.legislation.gov.uk/uksi/2019/170/contents/made;  

• The Animals (Legislative Functions) (EU Exit) Regulations 2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111178737/contents; 

• The Equine (Records, Identification and Movement) (Amendment) (EU Exit) 

Regulations 2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111178089/contents;  

• The Exotic Disease (Amendment etc.) (EU exit) Regulations 2018 

http://www.legislation.gov.uk/uksi/2018/1410/contents/made; 

• The Farriers and Animal Health (Amendment) (EU Exit) Regulations 2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111176832/contents;  

• The Import and Trade of Animals and Animal Products (Amendment etc.) (EU Exit) 

Regulations 2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111178690/contents; 

• The Livestock (Records, Identification and Movement (EU Exit) (Amendment) 

Regulations 2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111178133/contents;  

• The Trade in Animals and Related Products (Amendment) (EU Exit) Regulations 

2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111178621/contents; and 

• The Zoonotic Disease Eradication and Control (Amendment) (EU Exit) Regulations 

2019 

http://www.legislation.gov.uk/ukdsi/2019/9780111181201/contents  

 

Neither the UK Statutory Instruments (which are being laid by the UK Government with the 

agreement of the Scottish Government and the Scottish Parliament) nor the Animal Health 

(EU Exit) (Scotland) (Amendment) Regulations 2019 reflect a change in policy. The 
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provision in the UK Statutory Instruments and the provision in Part 3 of the instrument has 

been brought forward in exercise of powers in the 2018 Act in order to address failures of 

retained EU law to operate effectively after the UK’s exit from the EU. 

 

Statements required by European Union (Withdrawal) Act 2018  

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement, “In my view the Animal Health (EU Exit) (Scotland) (Amendment) 

Regulations 2019 do no more than is appropriate. This is the case because the amendments 

are being made only to ensure, following a ‘no deal’ United Kingdom exit from the European 

Union, continued and effective functioning of the legislation being amended and do not 

introduce policy change”. 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement, “In my view there are good reasons for the provisions in this instrument, 

and I have concluded they are a reasonable course of action.  These are to ensure, following a 

‘no deal’ exit from the European Union by the United Kingdom, animal health legislation 

continues to function effectively in Scotland. This is essential to facilitate trade, ensure 

effective disease prevention, eradication and control as well as the continued protection of 

public health. The amendments made by the instrument are technical in nature to ensure 

legislative operability only”. 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement, “In my view the Animal Health (EU Exit) (Scotland) (Amendment) 

Regulations 2019 do not amend, repeal or revoke a provision or provisions in the  Equality 

Act 2006 or the Equality Act 2010 or subordinate legislation made under those Acts”.   

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement, “In my view the Animal Health (EU Exit) (Scotland) (Amendment) 

Regulations 2019 have had due regard to the need to eliminate discrimination, harassment, 

victimisation and any other conduct that is prohibited by or under the Equality Act 2010”.  

Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 
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Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon, has made the 

following statement, “In my view the Animal Health (EU Exit) (Scotland) (Amendment) 

Regulations 2019 have had due regard to the guiding principles on the environment and 

animal welfare as derived from the equivalent principles provided for in Articles 13 and 

191(2) in Titles II and XX respectively of the Treaty on the Functioning of the European 

Union”.  

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

The Minister for Rural Affairs and the Natural Environment, Mairi Gougeon has made the 

following statement, “In my view the Animal Health (EU Exit) (Scotland) (Amendment) 

Regulations 2019 do not alter current policy on rights and duties relating to employment and 

health and safety and matters relating to consumer protection (so far as is within devolved 

competence)”.  

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

Low – The amendments are technical in nature to allow continuity of law and do not amount 

to a change in policy. 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure  

Negative procedure is considered appropriate as these minor and technical amendments do no 

more than is necessary to ensure that the legislation continues to operate effectively following 

the UK’s exit from the EU. The regulations do not include provisions which fall within 

paragraph 1 (2) of schedule 7 of the European Union (Withdrawal) Act 2018. 

 

Consultation  

 

The Scottish Government has worked with Defra, as well as the Welsh and Northern Irish 

devolved administrations, on the content of animal health UK Statutory Instruments and this 

instrument, as appropriate, to ensure legislative operability in Scotland on day one of the 

UK’s exit from the EU.  

 

Given that this proposed instrument only makes minor and technical changes, consultation 

with industry or other stakeholders has not been undertaken. The Scottish Government 

continues to consult stakeholders regularly. 

 

Impact Assessments 
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An Impact Assessment has not been prepared for this instrument because it is aimed at 

preserving the effect of current animal health legislation in Scotland. The impact on 

stakeholders is expected to be minimal. 

 

Financial Effects  

  

The Minister for Rural Affairs and the Environment confirms that no BRIA is necessary as 

the instrument has no financial effects on the Scottish Government, local government or on 

business. 

  

 

 

 

 

Scottish Government 

Agriculture and Rural Economy Directorate 

 

February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday 13 March 2019 

Subordinate legislation 

Title of Instrument: 

• SSI 2019/73: The Agriculture Market Measures (EU Exit) (Scotland)
(Amendment) Regulations 2019

Type of Instrument: Negative 

Coming into force: Regulations 2 and 5(3)(a) and (b) come into force 
on 28 March, all other regulations on exit day.   

Laid Date: 27 February 2019 

Minister to attend the meeting: No 

Procedure 

1. Under the negative procedure, an instrument comes into force on the date
specified on it (the “coming into force date”) unless a motion to annul is agreed
to by the Parliament within the 40-day period. Lead committees are not obliged
to report to the Parliament on negative instruments, except where a motion
recommending annulment has been lodged.

Purpose 

2. To amend the Reporting of Prices of Milk Products (Scotland) Regulations 2005,
the Quality Meat Scotland Order 2008, the Beef and Pig Carcase Classification
(Scotland) Regulations 2010 and the Beef and Veal Labelling (Scotland)
Regulations 2010 to ensure that they continue to operate effectively following
the UK’s exit from the EU in a no deal scenario.

3. The Instrument and Policy Note are attached and available online at the above
link. No Business and Regulatory Impact Assessment has been prepared.

Consideration by the Delegated Powers and Law Reform Committee 

4. The Delegated Powers and Law Reform Committee will consider this instrument

at its meeting on 12 March 2019. If it determines that it needs to draw the

attention of the Parliament to the instrument on any grounds within its

remit these issues will be promptly highlighted and circulated to members

before the Rural Economy and Connectivity’s Committee meeting on 13

March.

Annex L
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Recommendation 

The Committee is invited to consider any issues that it wishes to raise in relation 
to this instrument. 

Clerking Team 
Rural Economy and Connectivity Committee 

March 2019 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2019 No. 73 

EXITING THE EUROPEAN UNION 

AGRICULTURE 

FOOD 

The Agriculture Market Measures (EU Exit) (Scotland) 

(Amendment) Regulations 2019 

Made - - - - 26th February 2019 

Laid before the Scottish Parliament 27th February 2019 

Coming into force in accordance with regulation 1 

The Scottish Ministers make these Regulations in exercise of the powers conferred by paragraph 

1(1) and (3) of schedule 2 of the European Union (Withdrawal) Act 2018(a), and section 2(2) and 

paragraph 1A of schedule 2 of the European Communities Act 1972(b), and all other powers 

enabling them to do so. 

These Regulations make provision for a purpose mentioned in section 2(2) of the European 

Communities Act 1972, and it appears to the Scottish Ministers that it is expedient for references 

in these Regulations to Commission Implementing Regulation (EU) 2017/1185 to be construed as 

references to that Regulation as amended from time to time. 

There has been consultation as required by Article 9 of Regulation (EC) No 178/2002 of the 

European Parliament and of the Council laying down the general principles and requirements of 

food law, establishing the European Food Safety Authority and laying down procedures in matters 

of food safety(c), during the preparation and evaluation of these Regulations so far as they relate 

to food. 

Citation and commencement 

1.—(1) These Regulations may be cited as the Agriculture Market Measures (EU Exit) 

(Scotland) (Amendment) Regulations 2019. 

(a) 2018 c.16. 
(b) 1972 c.68.  Section 2(2) was amended by paragraph 15(3) of schedule 8 of the Scotland Act 1998 (c.46) (“the 1998 Act”) 

(which was amended by section 27(4) of the Legislative and Regulatory Reform Act 2006 (c.51) (“the 2006 Act”)). Section 
2(2) was also amended by section 27(1)(a) of the 2006 Act and by section 3(3) and Part 1 of the schedule of the European 
Union (Amendment) Act 2008 (c.7) (“the 2008 Act”). The functions conferred upon the Minister of the Crown under 
section 2(2), insofar as exercisable within devolved competence, were transferred to the Scottish Ministers by virtue of 
section 53 of the 1998 Act. Paragraph 1A of schedule 2 was inserted by section 28 of the 2006 Act and was amended by 
Part 1 of the schedule of the 2008 Act.

(c) OJ L 131, 1.2.2002, p.1, as last amended by Commission Regulation (EU) 2017/228 (OJ L 35, 10.2.2017, p.10). 
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(2) Subject to paragraph (3), these Regulations come into force on exit day.

(3) Regulations 2 and 5(3)(a) and (b) come into force on 28 March 2019.

Amendment of the Reporting of Prices of Milk Products (Scotland) Regulations 2005 

2.—(1) The Reporting of Prices of Milk Products (Scotland) Regulations 2005(a) are amended 

as follows. 

(2) In regulation 2 (interpretation)—

(a) for the definition of “Commission Regulation” substitute—

““Commission Regulation” means Commission Implementing Regulation (EU)

2017/1185 laying down rules for the application of Regulations (EU) No 1307/2013 

and (EU) No 1308/2013 of the European Parliament and of the Council as regards 

notifications to the Commission of information and documents and amending and 

repealing several Commission Regulations(b), and any reference to Annex I, Annex II 

or Annex III to the Commission Regulation means a reference to the Annex as 

amended from time to time;”; 

(b) for the definition of “milk products” substitute—

““milk products” means the milk and milk products to which Point 7 of Annex I, Point

4 of Annex II and Point 9 of Annex III to the Commission Regulation apply.”. 

(3) In regulation 3(1) (provision of information on prices) for “Articles 2 and 3” substitute

“Articles 7, 11 and 12”. 

Amendment of the Quality Meat Scotland Order 2008 

3.—(1) The Quality Meat Scotland Order 2008(c) is amended as follows. 

(2) In paragraph 9(1) of schedule 3 (levies) for “from another member State” substitute “into the

United Kingdom”. 

Amendment of the Beef and Pig Carcase Classification (Scotland) Regulations 2010 

4.—(1) The Beef and Pig Carcase Classification (Scotland) Regulations 2010(d) are amended as 

follows. 

(2) In paragraph (1) of regulation 2 (interpretation)—

(a) for “European beef”, in each place it occurs, substitute “retained EU beef”;

(b) for “European pig”, in each place it occurs, substitute “retained EU pig”;

(c) move the definitions of “retained EU beef provision” and “retained EU pig provision” (as

so amended) to the end of that paragraph.

(3) In regulation 5(3) (small-scale bovine operators), for “European” substitute “retained EU”.

(4) In regulation 6(1)(c) (competent authority etc.: bovine carcases), for “Articles 13 and”

substitute “Article”. 

(5) In regulation 17(2) (powers of entry), omit “, including any representative of the European

Commission”. 

(6) In regulation 19 (offences: European beef provisions), for “European” in each place it occurs

including the heading substitute “retained EU”. 

(7) In regulation 20 (offences: European pig provisions), for “European” in each place it occurs

including the heading substitute “retained EU”. 

(a) S.S.I. 2005/484, as amended by S.S.I. 2011/81. 
(b) OJ No. L 171, 4.7.2017, p. 113. 
(c) S.S.I. 2008/77. 
(d) S.S.I. 2010/330, as amended by S.I. 2013/3235 and S.S.I. 2018/182. 
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(8) In regulation 28 (offences: punishment), for “European” in each place it occurs substitute

“retained EU”. 

(9) In schedule 1 (European beef provisions: bovine carcases)—

(a) in the heading, for “European” substitute “Retained EU”;

(b) in the heading of column 1 of the table, for “European” substitute “retained EU”;

(c) in the fourth row of the table, for “Union” substitute “United Kingdom”.

(10) In schedule 2 (European provisions: pig carcases)—

(a) in the heading, for “European” substitute “Retained EU”;

(b) in the heading of column 1 of the table, for “European” substitute “retained EU”;

(c) in the third row of the table, for “methods authorised by the Commission” substitute

“authorised methods”.

Amendment of the Beef and Veal Labelling (Scotland) Regulations 2010 

5.—(1) The Beef and Veal Labelling (Scotland) Regulations 2010(a) are amended as follows. 

(2) In regulation 3 (enforcement authorities), omit paragraph (1)(d).

(3) In regulation 4 (offences under European legislation), in paragraph (1) omit—

(a) sub-paragraph (a)(vii);

(b) sub-paragraph (a)(viii);

(c) sub-paragraph (b)(viii).

(4) In regulation 7(2) (powers of entry), omit “, including any representative of the European

Commission”. 

FERGUS EWING 

A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

26th February 2019 

(a) S.S.I 2010/402, as amended by S.I. 2013/3235 and by S.S.I. 2018/391. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations are in general made by the Scottish Ministers in exercise of the powers 

conferred by paragraphs 1(1) and (3) of Schedule 2 of the European Union (Withdrawal) Act 2018 

(c.16), in order to address failures of EU derived domestic law to operate effectively and other 

deficiencies as regards Scotland that would otherwise arise as a result of the withdrawal of the UK 

from the European Union.  

Regulations 2 and 5(3)(a) and (b) are made in exercise of the powers conferred by section 2(2) and 

paragraph 1A of Schedule 2 of the European Communities Act 1972, in order to correct before the 

date of withdrawal cross-references to European Union instruments in Scottish legislation. 

These Regulations make amendments in the field of common market organisations for certain 

agricultural products. 

Regulation 2 updates cross-references to EU instruments in the Reporting of Prices of Milk 

Products (Scotland) Regulations 2005. 

Regulations 3 to 5 both update cross-references and fix deficiencies in the Scottish statutory 

instruments that implement or relate to EU measures providing for marketing standards and 

related measures as regards Quality Meat Scotland, beef and pig carcasses, and beef and veal 

labelling. 
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POLICY NOTE 

THE AGRICULTURE MARKET MEASURES (EU EXIT) (SCOTLAND) 

(AMENDMENT) REGULATIONS 2019 

SSI 2019/73 

The above instrument was made in exercise of the powers conferred by paragraph 1(1) and 

(3) of schedule 2 to the European Union (Withdrawal) Act 2018 (“the 2018 Act”) and section

2(2) of and paragraph 1A of Schedule 2 to the European Communities Act 1972.  The

instrument is subject to negative procedure.

Purpose of the Instrument 

To amend the Reporting of Prices of Milk Products (Scotland) Regulations 2005, the 

Quality Meat Scotland Order 2008, the Beef and Pig Carcase Classification (Scotland) 

Regulations 2010 and the Beef and Veal Labelling (Scotland) Regulations 2010 to ensure 

that they continue to operate effectively following the UK’s exit from the EU in a no deal 

scenario.  

Policy Objectives 

Where practical and appropriate, European legislation is being retained in UK law on the 

UK’s exit from the EU. 

The potential deficiencies in directly applicable EU legislation, which will become retained 

EU law after exit, are being corrected by statutory instruments prepared by DEFRA.  The 

Scottish Parliament requires to agree proposed changes so far as devolved. 

The Scottish Ministers are correcting any deficiencies in EU derived domestic legislation, 

including adjusting cross-references to EU instruments as necessary in order to take account 

of the DEFRA changes. 

It is as part of that process sometimes necessary to update Scottish legislation in advance of 

exit day in order to ensure that references to EU instruments are to the most recent versions 

of those instruments.  This instrument will therefore update references in the Reporting of 

Prices of Milk Products (Scotland) Regulations 2005 

In the fields of red meat the Scottish Government plans to retain the current standards set out 

in EU legislation and EU-derived domestic legislation to ensure, following a ‘no deal’ United 

Kingdom exit from the European Union, the continued and proper regulation under – in the 

case of this instrument – the following legislation: 

• Beef and Pig Carcase Classification (Scotland) Regulations 2010, and

• Beef and Veal Labeling (Scotland) Regulations 2010.

. 

In the field of the matters regulated by Quality Meat Scotland, we need to ensure that the 

Quality Meat Scotland Order 2008 secures equality of treatment in respect of levies on 

imports of meat from EU and non EU countries. 

Certified copy from legislation.gov.uk Publishing REC/S5/19/9/3

278



The instrument is required to protect human health and the environment, and provide 

continuity for businesses and consumers.  Upon exit day a number of technical corrections 

are required for each of these pieces of legislation, ensuring their appropriate operability 

within Scotland’s red meat and Dairy sector. 

The instrument does not reflect a change in policy. 

The UK Statutory instruments and this instrument have been brought forward in exercise of 

powers in the 2018 Act in order to address failures of retained EU law to operate effectively 

after the UK’s exit from the EU.  This instrument also corrects out-of-date references to an 

EU instrument. 

Amendment of the Reporting of Prices of Milk Products (Scotland) Regulations 2005) 

The Reporting of Prices of Milk Products (Scotland) Regulations 2005 implements EU 

regulations regarding the notification of prices of milk products to the Scottish Ministers, and 

regarding communications between the current Member states and the Commission in the 

milk and milk product sector. 

The 2005 Regulations refer to Commission Regulation 479/2010, which provided rules for 

implementation of Regulation 1234/2007 (the former Common Market Organisation 

Regulation) as regards notifications to the Commission in the milk and milk product sectors. 

Commission Regulation 479/2010 has been repealed, and is now replaced by Commission 

Regulation (EU) No 2017/1185. 

This instrument updates the replaces the references to the repealed Regulation with references 

to  Regulation 2017/1185, and makes consequential amendments as needed in that respect to 

ensure that cross-references are to the correct Articles of the new Regulation. 

Amendment of the Quality Meat Scotland Order 2008 

The Quality Meat Scotland Order 2008 contains provisions for the constitution and 

proceedings of the QMS Board (Article 4 and Schedule 2). QMS has functions and duties 

relating to the beef, sheepmeat and pork industries, and operates for these industries in 

Scotland.   

The Board must raise levies relating to meat produced by each industry, subject to 

exemptions and reductions of levies in certain circumstances. 

This instrument makes amendments to ensure the correct functioning of the 2008 order by 

updating an exemption from a levy so that it will apply to all animals imported into the UK 

whether from the EU or elsewhere. 

Amendment of the Beef and Pig Carcase Classification (Scotland) Regulations 2010 

The Beef and Pig Carcase Classification (Scotland) Regulations 2010 implement EU 

regulations regarding the functions and protocols of carcass classification, using an Union 

scale.   

The regulations also include provision for authorisation of grading methods, provision for 

offences and penalties, and for price reporting. The 2010 Regulations confer powers on 

inspectors to ensure compliance with EU law and the Regulations. 
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The instrument makes amendments to ensure the correct functioning of the 2010 Regulations 

on a ‘no deal’ exit by: 

• Amending regulations 2(1), 5(3) 19, 20,28 and Schedule 1 and 2 with the effect that a

reference to an European provisions becomes a reference to a retained EU provision,

• Amending regulation 6(c) (competent authority etc.: bovine carcases) to remove an

unnecessary cross-reference by substituting “Article” for “Articles 13 and” .

• Amending regulation 17(2) (powers of entry) to omit “, including any representative

of the European Commission”.

• Amending schedule 1 in the fourth row of the table, which relates to classification

scales, so that “United Kingdom” will be substituted for “Union ”.

• Amending schedule 2 in the third row of the table, “methods authorised by the

Commission” will be substituted for  “authorised methods”.

Amendment of the Beef and Veal Labelling (Scotland) Regulations 2010 

The Beef and Veal Labelling (Scotland) Regulations 2010 implement the rules of the EU beef 

labelling system, providing clear and reliable information about beef (including veal).  

The main purpose of the system is to allow people to trace beef back to where it came from. 

This includes all fresh or frozen beef (including veal) which must be labelled with certain 

compulsory information.  The rules apply to everyone selling fresh or frozen beef or veal, for 

example, slaughterhouses, cutting plants, repackaging centers, shops, market stalls, 

supermarkets, butchers and farm shops. 

The instrument makes amendments to ensure the correct functioning of the 2010 Regulations 

on a ‘no deal’ exit by:  

• Amending regulation 3 (enforcement authorities) with the effect that paragraph (1)(d)

is omitted, as it is redundant as a result of deficiency changes to the EU instrument.

• Amending regulation 4 (offences) to omit paragraph (1)(a)(vii) and (viii) and (b)(viii),

which are redundant following changes to the EU instruments.

• Amending regulation 7(2) (powers of entry) to omit “including any representative of

the European Commission”.

Statements required by European Union (Withdrawal) Act 2018 

Statement that in their opinion Scottish Ministers consider that the regulations do no 

more than is appropriate 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following 

statement “In my view the Agriculture Market Measures (EU Exit) (Scotland) (Amendment) 

Regulations 2019 does no more than is appropriate.  This is the case because the amendments 

are being made only to ensure, following a ‘no deal’ United Kingdom exit from the European 
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Union, continued and effective functioning of the legislation being amended and do not 

introduce policy change.”. 

Statement as to why the Scottish Ministers consider that there are good reasons for the 

regulations and that this is a reasonable course of action 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following 

statement “In my view there are good reasons for the provisions in this instrument, and I have 

concluded they are a reasonable course of action.  These are to ensure, following a ‘no deal’ 

United Kingdom exit from the European Union, the continued and effective regulation of 

agriculture market measures within Scotland in order to protect human health and the 

environment and provide continuity for businesses and consumers. The amendments made by 

the instrument are technical in nature to ensure legislative operability only.”. 

Statement as to whether the SSI amends, repeals or revokes any provision of equalities 

legislation, and, if it does, an explanation of that amendment, repeal or revocation  

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following 

statement “In my view the Agriculture Market Measures (Scotland) (Amendment) Regulation 

2019 do not amend, repeal or revoke a provision or provisions in the Equality Act 2006 or the 

Equality Act 2010 or subordinate legislation made under those Acts.”.   

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the need to eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Equality Act 2010 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following 

statement “In my view the Agriculture Market Measure (EU Exit) (Scotland) (Amendment) 

Regulations 2019 have had due regard to the need to eliminate discrimination, harassment, 

victimisation and any other conduct that is prohibited by or under the Equality Act 2010.”. 
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Additional information provided for EU Exit instruments in terms of the protocol 

agreed between the Scottish Government and the Scottish Parliament 

Statement that Scottish Ministers have, in preparing the regulations, had due regard to 

the guidance principles on the environment and animal welfare 

The Cabinet Secretary for the Rural Economy, Fergus Ewing, has made the following 

statement “In my view the Agriculture Market Measures (EU Exit) (Scotland) Amendment 

Regulations 2019 have had due regard to the need to the guiding principles on the 

environment and animal welfare as derived from the equivalent principles provided for in 

Articles 13 and 191(2) in Titles II and XX respectively of the Treaty on the Functioning of 

the European Union.”.  

Statement explaining the effect (if any) of the regulations on rights and duties relating 

to employment and health and safety and matters relating to consumer protection (so 

far as is within devolved competence) 

The Cabinet Secretary for the Rural Economy, Fergus Ewing has made the following 

statement “In my view the Agriculture Market Measures (EU Exit) (Scotland) Amendment 

Regulations 2019 do not alter current policy on rights and duties relating to employment and 

health and safety and matters relating to consumer protection (so far as is within devolved 

competence). The instrument is made to ensure, following a ‘no deal’ United Kingdom exit 

from the European Union, the continued and effective regulation of agriculture market 

measures within Scotland in order to protect human health and the environment and provide 

continuity for businesses and consumers. The amendments  made by the instrument are 

technical in nature to ensure legislative operability only.”. 

An indication of how the regulations should be categorised in relation to the significance 

of the change proposed.  

Low – The amendments are technical in nature to allow continuity of law and do not amount 

to a change in policy. 

Statement setting out the Scottish Ministers’ reasons for their choice of procedure 

Negative procedure is considered appropriate as these minor and technical amendments do no 

more than is necessary to ensure that the legislation continues to operate effectively following 

the UK’s exit from the EU.  The regulations do not include any transitional provisions which 

fall within paragraph 1 (2) of schedule 7 of the European Union (Withdrawal) Act 2018. 

Directorate for International Trade and Investment 

Scottish Government 

February 2019 
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Rural Economy and Connectivity Committee 

9th Meeting, 2019 (Session 5), Wednesday, 13 March 2019 

European Union (Withdrawal) Act 2018 

Introduction 

1. This paper supports the Committee’s consideration of a consent notification sent
by the Scottish Government relating to the following UK statutory instrument (SI)—

• The Common Fisheries Policy (Amendment etc) (EU Exit) (No. 2) Regulations
2019.

2. These regulations are being laid in relation to the European Union (Withdrawal)
Act 2018.  To assist the consideration of such instruments, a new protocol has been
put in place between the Scottish Government and Scottish Parliament. Further detail
on this protocol is available in a letter from the Cabinet Secretary for Government
Business and Constitutional Relations.

Reporting 

3. Under the protocol referred to above, the Committee has the following two
options following its consideration of the UK SI—

a) Write to the Scottish Government to confirm it is content for consent for a UK
SI to be given; or

b) Consider the matter further, take evidence if appropriate and make a report to
parliament.

4. If it chooses to report, it may make one of the following three recommendations—

a) it is content for consent to be given for a UK SI to be made in the UK Parliament
only.

b) it is not content with the Scottish Government granting its consent and that the
proposals should be made by an SSI; or

c) it is not content with the Scottish Government granting its consent and that the
proposals should be included as a UK SI in both parliaments made under the
joint procedure.

5. The Committee’s role in the protocol is to decide whether it agrees to the Scottish
Government offering its consent to the UK Government to make regulations on its
behalf. However, there are broader policy issues which may arise in future, not as a
direct consequence of the notification, but due to Brexit itself. The Committee may
wish to note these issues in its response to the Scottish Government and request that
it be kept up to date on any developments on these matters. These broader policy
issues have been identified in relation to the instrument where appropriate.
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INSTRUMENT 

6. This table is intended to give a brief overview only. The notification letter and
documentation for the instrument are included in annexes to this paper.

Instrument Category Issues to note 

The Common Fisheries Policy 
(Amendment etc) (EU Exit) (No. 
2) Regulations 2019

A None, but notes the 
dispute between the UK 
and Scottish 
Government around 
devolved and reserved 
competence.   

The Common Fisheries Policy (Amendment etc) (EU Exit) (No. 2) Regulations 
2019 

• Date notification received: 27 February 2019

• Deadline for consideration: 15 March 2019

• Categorisation: A

• Notification: set out in Annexe B.

7. This notification amends directly applicable EU legislation that will form part of
domestic law after exit day and ensures that the directly applicable EU legislation being
amended by these Regulations is operable in the event that the UK leaves the EU
without a withdrawal agreement or deal.

8. These regulations amend five EU regulations concerning fishing opportunities
and discard plans. This notification covers those parts of the regulations to which Defra
has invited the Scottish Ministers to consent.

9. This notification covers the legislation set out in Annexe B.

10. Members will wish to note that the consent notification states that “It should be
noted that Scottish Parliament consent has not been requested in regards to the
provisions concerning quota, so those provisions are not covered by this notification.”
This is due to a dispute between the UK and Scottish Governments over devolved
competence in relation to quota provisions which has arisen during consideration of
the UK Fisheries Bill in the UK Parliament. The notification letter provides more
information on this dispute at Annexe A.

 

Policy and legal issues 

11. No policy or legal issues have been identified.
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DECISION 

12.    The Committee is asked to consider the consent notification referred to in this 
paper and determine whether to—

a. write to the Scottish Government to confirm it is content for consent 
for the UK SI referred to in the notification to be given;

b. to note and request a response from the Scottish Government on the 
wider policy matters identified which may require to be addressed in 
future;

or

c. consider the matter further, take evidence if appropriate and make a 
report to parliament.

Committee clerks 
March 2019 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

The Common Fisheries Policy (Amendment etc) (EU Exit) (No. 2) Regulations 2019 

1. Name of the instrument and summary of proposal

The Common Fisheries Policy (Amendment etc) (EU Exit) (No. 2) Regulations 2019 
(“the Regulations”) amend directly applicable EU legislation that will form part of 
domestic law after exit day. The amendments correct deficiencies in the legislation 
resulting from the withdrawal of the United Kingdom from the European Union and will 
ensure that the directly applicable EU legislation being amended by these Regulations 
is operable in the event that the UK leaves the EU without a withdrawal agreement or 
deal.  

The majority of amendments to EU fisheries legislation being rolled over into domestic 
law have already been notified to the Scottish Parliament. These Regulations amend 
EU fisheries legislation that was either published in late 2018 or agreed at December 
Council 2018 and therefore published in the last few weeks. Specifically, the legislation 
being amended by these Regulations concerns discard plans and the establishment 
of fishing opportunities (quota). It should be noted that Scottish Parliament consent 
has not been requested in regards to the provisions concerning quota, so those 
provisions are not covered by this notification. 

Explanation of law that the proposals amend and summary of proposals 

The Legislation Being Amended 

These Regulations amend five EU regulations that were recently adopted or amended 
by the EU. These EU regulations concern fishing opportunities and discard plans in 
relation to certain areas of sea: 

- Commission Delegated Regulation (EU) 2018/2034 of 18 October 2018 establishing
a discard plan for certain demersal fisheries in North-Western waters for the period
2019-2021
- Commission Delegated Regulation (EU) 2018/2035 of 18 October 2018 specifying
details of implementation of the landing obligation for certain demersal fisheries in the
North Sea for the period 2019-2021
- Commission Delegated Regulation (EU) No 1395/2014 of 20 October 2014
establishing a discard plan for certain small pelagic fisheries and fisheries for industrial
purposes in the North Sea
- Council Regulation (EU) 2018/2025 of 17 December 2018 fixing for 2019 and 2020
the fishing opportunities for Union fishing vessels for certain deep-sea fish stocks
- Council Regulation (EU) 2019/124 of 30 January 2019 fixing for 2019 the fishing
opportunities for certain fish stocks and groups of fish stocks, applicable in Union
waters and, for Union fishing vessels, in certain non-Union waters

The amendments 

Annex B
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Many of the amendments are technical operability changes, for example replacing EU-
specific terms, such as “Union fishing vessels” or “Union waters”, with an equivalent 
term (e.g. “United Kingdom fishing vessels” and “United Kingdom waters”). 
References to Member States (in the context that obligations are put on Member 
States to do something) are, generally speaking, changed to “a fisheries 
administration”, which is a new defined term that applies to all the directly applicable 
EU fisheries legislation being retained in domestic law. (The definition is being added 
to the “basic” CFP Regulation, by an amendment contained in the an exit SI that was 
notified to you in November 2018). 

The definition ensures that “fisheries administration” means the Scottish Ministers in 
relation to any powers or obligations that it would be within the legislative competence 
of the Scottish Parliament to include in Act of the Scottish Parliament.  “Fisheries 
administration” means the Secretary of State or the Marine Maritime Organisation in 
relation to reserved matters. 

The definition of fisheries administration provides that in applying the legislative 
competence test there is provision equivalent to article 5 of the Scotland Act 1998 
(Functions Exercisable in or as Regards Scotland) Order 1999 (SI 1999/1748).  This 
means that when determining the meaning of “fisheries administration” the element of 
the legislative competence test which considers whether a function is exercisable “in 
or as regards Scotland” extends to the Scottish zone in relation to fishing and 
aquaculture in the Scottish zone and to Scottish fishing boats where there are any. 

In relation to fishing there are a number of functions which both the Scottish Ministers 
and the SoS can exercise concurrently (set out in the Scotland Act 1998 (Concurrent 
Functions) Order 1999 (SI 1999/1592)).  The definition of “fisheries administration” 
takes account of this and provides that the Secretary of State as well as the Scottish 
Ministers may be the “fisheries administration” in relation to concurrent functions. 
Where the definition of “fisheries administration” in relation to an obligation means both 
the Scottish Ministers and the Secretary of State then if the Scottish Ministers meet 
that the obligation then the Secretary of State does not need to and vice versa.  

The North Sea Discard Plan 

Regulation 2018/2035 provides exemptions from the landing obligation for certain 
fisheries in the North Sea for the period 2019 to 2021.  The provisions include a high 
survival exemption for nephrops caught in trawl fisheries and a high survival exemption 
for fish caught in pots, traps and creels. 

These Regulations make minor technical amendments to the North Sea Discard Plan 
ensure that the landing obligation and exemptions would continue to apply, so that the 
UK can continue to be able to work towards eliminating discards in this area. Where a 
fisheries administration has a direct management interest in any of the exempted 
species, the Regulations amend the Discard Plan to provide that the fisheries 
administration must, as soon as possible after exit day, assess the appropriateness of 
the exemption on the basis of scientific information. Other amendments are 
straightforward substitutions, for example “Union” is replaced with “United Kingdom”.  

Discard Plan for the North-Western waters 
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Regulation 2018/2034 provides exemptions from the landing obligation for certain 
fisheries in the North-Western Waters. The provisions include a high survival 
exemption for nephrops caught in trawl fisheries and a high survival exemption for fish 
caught in pots, traps and creels. 

As is the case with the North Sea Discard Plan, the Regulations make minor technical 
amendments to ensure that the landing obligation and exemptions would continue to 
apply, so that the UK can continue to be able to work towards eliminating discards in 
North-Western waters. For example a reference to “the STECF” (the Scientific, 
Technical and Economic Committee for Fisheries), which is part of the European 
Commission, is replaced with “a fisheries administration” and “Union” is replaced by 
“United Kingdom”. Where a fisheries administration has a direct management interest 
in any of the exempted species, the Discard Plan is being amended to require that the 
fisheries administration, as soon as possible after exit day, assess the appropriateness 
of the exemption on the basis of scientific information.  

Discard plan for certain small pelagic fisheries and fisheries for industrial purposes in 
the North Sea 

Commission Delegated Regulation (EU) No 1395/2014 provides exemptions from the 
landing obligation for certain fisheries (such as mackerel, herring and whiting) in the 
North-Sea. It was recently amended by an EU Regulation to extend its period of 
application to 31 December 2020. 
The amendments to this Discard Plan are straightforward. They amend it so that it 
applies until 31 December 2020 (in accordance with the recent EU amendment), and 
ensures that the Annex applies only to UK waters, rather than Union waters. 

Deep Sea Fishing Opportunities Regulation 

Council Regulation (EU) 2018/2025 includes the prohibition of fishing for deep sea 
sharks and orange roughy, the requirement to collect and transmit data, and the 
outline of conditions for landing catches and bycatches.  
The Regulations amend provisions containing the conditions for landing catches and 
by-catches, and those containing prohibitions on fishing for certain species, so that 
both continue to operate effectively after EU Exit. The amendments are technical in 
nature, for example “Union” is replaced by “United Kingdom” and “vessels flying the 
flag of a Member State” is changed to “United Kingdom fishing vessels”. In addition, 
provisions concerning the submission of data to the Commission are being omitted 
because it will no longer be appropriate for the UK to do so after exit day.  
In addition, this Council Regulation fixes quota available to Union fishing vessels (the 
amendments to which are not in the scope of this notification). 

The TAC and Quota Regulation 

Council Regulation 2019/124 contains prohibitions on fishing for certain stocks at 
certain times and in certain areas, as well as fishing opportunities in waters of regional 
fisheries management organisations (RFMOs).  
The Regulations make minor technical amendments to inoperable references in 
relation to the prohibitions, to ensure that the provisions remain operable after exit day. 
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For example, Article 10 provides for specific measures for European seabass fisheries 
in certain areas. This is amended by the Regulations so that the prohibition continues 
to apply to UK fishing vessels in certain areas, but during certain times, these UK 
vessels can fish for European seabass with certain conditions. Similarly, Article 11, 
which sets measures for European eel fisheries is being amended so that it prohibits 
fishing for European eel in UK waters of the ICES area, for a consecutive three-month 
period to be determined by a fisheries administration. Requirements to report to the 
Commission are being deleted by the Regulations.  

The Regulations also omit several articles which cover waters in which the UK has no 
fishing interests, or organisations of which we will no longer be members immediately 
on EU Exit. 

Certain provisions concerning RFMOs, specifically ICCAT (an Atlantic Tuna RFMO) 
and CCAMLR (The Convention on the Conservation of Antarctic Marine Living 
Resources) are being left un-amended for the time being, because UK vessels do not 
currently fish in these fisheries, and these provisions are therefore not essential for 
immediately after EU Exit.  

In addition, the TAC and Quota Regulation fixes the quota available to Union vessels 
(the amendments to which are not in the scope of this notification). 

2. Why are these changes necessary?

These changes are required to ensure the continuity of the existing fisheries 
management regime on withdrawal from the EU. Failure to address these deficiencies 
would render the EU legislation that is being retained inoperable or ineffective on exit 
day. Inoperable or ineffective legislation would make implementation of the discard 
ban more challenging for fishers and would exacerbate risks around an increase in 
dead fish being discarded at sea. It may leave the fishing industry open to criticism 
from retailers and environmental groups that the UK is failing to encourage sustainable 
and responsible fishing practices through its policies and regulations.  

3. Scottish Government categorisation of significance of proposals

The proposed amendments covered by this notification fall within categories A.  The 
amendments are technical in nature and do not represent a change in policy.  

4. Impact on devolved areas

Our primary objective in analysis of the UK Government’s draft amendments has been 
to ensure that we can effectively manage fisheries in Scottish waters and manage 
Scottish fishing boats wherever they are, which requires the devolution settlement to 
be respected across all amendments.  
The Scottish Government has worked closely and constructively with DEFRA, who 
have recognised the expertise in fisheries management and legislation within the 
Scottish Government.  Other devolved administrations, with a similar interest in 
protecting devolved interests, have also engaged in this dialogue. 
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5. Stakeholder engagement/consultation 
 
The Department for Environment, Food and Rural Affairs (DEFRA) has consulted with 
the devolved administrations of Scotland, Wales and Northern Ireland regarding this 
instrument. Defra has also conducted some targeted engagement involving key 
stakeholders from the fisheries sector, food industry and environment non-
governmental bodies. In addition, a ten-week consultation was conducted through the 
Fisheries White Paper which described future fisheries policy. Stakeholders were 
broadly supportive of the approach being taken in the White Paper. 
 
The Regulations ensure that good management and adequate transfer of functions of 
those aspects of sea fisheries covered by these Regulations can continue 
uninterrupted in the event of EU Exit in March 2019 without a transitional period. As 
such Scottish Government has not undertaken any separate stakeholder engagement. 
Engagement with stakeholders over the long term future of fisheries management in 
Scotland is ongoing.  
 
6. Any other impact assessments? 

 
On the basis that these amendments do not result in any policy changes, no impact 
assessment has been prepared. 
 
7. Summary of reasons for Scottish Ministers’ proposing to consent to UK 

Ministers legislation 
 

The provisions are being  made at the UK level to reflect the mix of reserved and 
devolved responsibilities and the UK wide approach taken in the subject matter dealt 
with in the Regulations.  Scottish Ministers consider that consenting to the Regulations 
is the most effective and transparent way to make changes to address deficiencies at 
the same level. Officials have worked with UKG to ensure the provisions covered by 
this notification deliver for our interests and respects devolved competence in 
Scotland. 
 
8. Do the proposed changes adhere to the environment and animal welfare 

principles? 
 

Yes. The guiding principles on the environment as set out in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European Union 
are relevant to these proposals.  The legislation modified by the Regulations is already 
in line with these principles, and as no policy changes are being introduced, it is 
considered that these amendments are in adherence with these principles. 
 
9. Intended UK laying date  

 
Our current understanding is that the SI will be laid in draft under the affirmative 
procedure on 27 February but this may be subject to change by a matter of days.   
 
10. Does the Scottish Parliament have 28 days to scrutinise Scottish 

Ministers’ proposal to consent? 
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Defra have confirmed that they will not put affirmative instruments forward for debate 
that have not been consented by Scottish Ministers and agreed by the Scottish 
Parliament under the protocol, however in order to ensure these regulations are 
debated and in place before exit day they have asked Scottish Ministers to provide 
consent in advance of the week commencing 18 March, allowing the SI to complete 
its process and be made in the last two weeks preceding the UKs anticipated exit from 
the EU. Therefore, it would be very helpful if the Committee could consider this 
notification in early course and respond to the Scottish Government by 15 March 2019. 

11. Information about any time dependency associated with the proposal

It is essential that the legislation being amended is operable in the event that the UK 
leaves the EU with no deal or no transition period in March 2019.  Consequently, the 
Regulations must be introduced to the UK Parliament in good time in order to ensure 
they pass through UK parliamentary procedure by this date. 

12. Any significant financial implications

The effect of these amendments is to maintain existing policy.  No significant financial 
impacts on private or voluntary sectors is foreseen. 
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